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PREFACE 

These lectures are printed’ as they were delivered at the 
University of Calcutta in 1926, with addition of some notes on 
cases decided since then. An attempt has been made in the 
following pages to trace the origin and growth of Primogeniture 
in various countries. So far as its history in Europe is concerned. 
I do not pretend to any originality in the views set forth in this 
volume, as will be apparent from the numerous references in the 
foot-notes, though I was frequently obliged to choose: my way 
between conflicting theories and arguments, and to collect the 
scattered rays of light from various sources. But while dealing 
with the history of the subject in India, I must confess, I had 
not much light to lead me on. An endeavour however has 
been made to present as clearly as possible the leading facts 
of this most interesting subject. My readers will perceive. for 
themselves whether or not any unity of the history can be 
established from these facts. * 


My thanks are due to Mr. Benoyendra Prosad Bagchi, 
M.A., B.L., Advocate, Calcutta High Court, for many valuable 
suggestions. I also take this opportunity to express my deep 
. obligation fo Mr. Bhupendranath Dutt Roy, M.A., B.L., Mr. 
Jyotirindra Das, B.L., Advocates, Calcutta High Court, and 
Mr. Upendranath Pal, B.L., Pleader, Alipore Judge’s Court, for 
the pains they have taken in preparing the index and the table 


of cases. a 

_ My thanks are also due to the authorities of thé Calcutta 

University Press for the pains they have éaken in trying to 
(v) 
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bring out the booke free from, printing mistakes; and I am 
specially grateful to the proof-readers of the Press, for they 
have not merely performed their duties carefully but have also 
materially helped me by suggesting clarification of certain 
complicated sentences and paragraphs. 


39, SCOTTS LANE, i : 
CALCUTTA. 3 RADHABINOD PAL 


The 14th December, 1929. 


‘CONTENTS 
Preface sé es eG 
Bibliography _... su ce ewe 
Table of cases cited 


INTRODUCTORY 


A General Survey of the History of Primogeniture 


CHAPTER I 


Traces of Primogeniture in Ancient Egypt 
Traces of Primogeniture in Babylonia 
Traces of Primogeniture in Greece 

Traces of Pymogeniture in Rome 


CHAPTER II 


Primogeniture in England 


CHAPTER III 


Primogeniture in Scatland 
Primogeniture in Ireland sags 
Primogeniture in the United States ... 
Primogeniture in the Colonies 


| CHAPTER IV 
Primögeniture in France... - as 
Primogenjture in Germany ‘,.... as 


(vit)? 


1-66 


68-78 
78-80 
81-88 
88-93 


94-122 


123-129 


. e 129-132 


133-134 
0134-135 


136-148 
148-166 


CONTENTS 


CHAPTER V T 
PAGES 
Traces of Primogeniture in Russia .... .. 167-188 
, Traces of Primogeniture in Çhina es 188-208 


Traces of Primogeniture in Japan, ... | ea 208-220 


CHAPTER VI 


History of Primogeniture in India— © | 
In the Vedio Age and in the Post-Vedic Times 221-289 


CHAPTER VII 


History of Primogeniture in India under the 
Mahomedan Rule ... si ace 290-337 


c 


CHAPTER VIII 


History of Primogeniture in British India— 


Introductory ive ad T 338-405 
CHAPTER IX 
Nature of the Property and the Law of Primogeni- | 
ture ase rr aie ees 406-433 
CHAPTER X 
Rules of Succession to the Estate taken by the 
Primogenitus (ess si ace 434°495 
i CHAPTER XI 
Junior Member’s Rights ... ge “as 496-511 


Index ave dp ee gees 512-558 


THE HISTORY OF 
THE LAW OF PRIMOGENITURE 


INTRODUCTION 


Philosophers teach us that “ the nature of things is nothing: 
| but their origin in certain times and certain 
M ae eA k: the forms, and as times and forms are, so and not 

otherwise are things born.” * The necessity 

which shall be held responsible for their birth is gnly relative to 
certain times and certain forms, very different from the abstract, 
purely absolute, logical necessity. ‘The true nature of things 
accordingly is shewn only in motion and evolution, and does 
not lie in quiescent essences, placed beyond the sphere of 
Every institution is @ phenomena.” * Our present institutions, like 
the result and expres- #411 other phenomena, did not come to us ina 


sion of the accumulnt- — 
ed experience of ages. © day but are the result and expression of the 


accumulated experience of ages. Every institution presupposes 
a development which, as a rule, goes back to a distant past ; 
and that which we to-day regard as natural and original, had a 
definite origin and assumed their present character as the out- 

come of many changes. It is not therefore 

Necessity for the 

historical study of the possible even with the most discriminating 
eau care to describe a completed Institution and 
convey at the same time an absolutely correct impression. The 
whole history of its origin and growth must be revealed before 


Miraglia, Comparative Legal aa P- 92. 
è? Miraglia, 92. 
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we can hope to recognize its true character. There always 

shall be, in such institutions limbs, unknown and unknowable, 

yet with faint traces which must be found out and recognised 

before’ we can determine their genus and define their species. 
«No mere dissection can ‘help us in, the matter. No mere 

analysis can guide us in our confusion and we must seek relief 

to our perplexity historically by tracing their origin." 

Every theory indeed should begin at a time when the 
matter of which it treats begins» The true object of Sgience is 
to determine the nature of beings, and this lies in their genesis. 

But where are we to begin the history of the institution of 

Origin of Primo. Primogeniture ? In an essay entitled “ The 
gonjture—where to [Law and Custom of Primogeniture ” by the 
Hon'ble George C. Brodrick we meet with 
the following passage: ‘‘ We may assume with as much confi- 
e dence as possible in enquiries of this nature 

The Hon’ble George . . . . 
O. Brodrick’s view. that primogeniture is essentially a feudal 
institution. It cannot be traced back to any 
age preceding feudalism; it is fully established in those 
countries and those only, which are known to have adopted the 
feudal system ; and it has been abandoned, for the most part, 
by those countries which have undergone a complete de- 
feudalising process.’’? On the other hand Prof. Maitland °? 
is indignant at the very suggestion of the 
feudal origin of the institution. ‘It seems 
to be thought,” he says, “that a vague refer- 
ence to feudalism is a sufficient account of the origin of Primo- 
geniture. Perhaps familiarity with this .law has blunted our 


Prof. Maitlund’s 
indignant remarks. 


bd 4 


1 “It is a natural resource,” says DeQuincey, “ that whatsoever 
we find it difficult to investigate as a result, we endeavour to follow as a 
growth.” - 

? Systems of Land Tenures in Various Countries (Being a series 
of essays published under the sanction of the Cobden Club). Edited by 
J. W. Probyn, p. 95. ‘ 

3 Collected Papers, Vol. I, p. 175. 
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power of discrimination. We are*so accustomed to see all the 
ages jumbled together in our 19th century law that nothing 
surprises us, and any semblance of explanation which may be 
offered for existing institutions is accepted as satisfactory. 
Feudalism is a good word, and will cover a multitudé of, igno- 
rances. To ask what was thereal connection between feuda- 
lism and primogeniture weuld argue a reprehensible discontent 
with beliefs sanctioned by Blackstone and orthodoxy.” It is 
indeed difficult to deny that there is much truth in these indig- 

nant remarks of Prof. Maitland ; and he has 
eo the support of the greatest living authority on 

the point. Sir Paul Vinogradoff emphatically 
asserts “ that there is no necessary connection between servi- 
lity and the unification of holdings.” The superimposition of a 
lord’s power might have “ strengthened the unifying tendencies 
and contributed to give them definite shape, but their origin 
is to be sought in the requirements of the‘ ecoriomic situation, 
which made for unity as against dispersion, and which was 
especially strong in primitive times when the single man was no 
person.’ Inspite of the luminous researches 
af Sir Henry Maine assuring us that “ primo- 
” geniture did nåt belong to the customs which 
the barbarians practised on their first establishment within the 
Roman Empire,’ and that “an absolutely equal division of 
assets among the male children at death was the practice most 
usual with society at the period when family dependency was 
in the first stages of disintegration,’ ° we cannot altogether 
ignore the large mass of evidence that we now possess pointing 


Sir H, Maine dséres 
feudal origin, 


1 Outlines of Hist. Jurisprudence, p. 284. Cf. also Simcox, 
Primitive°Civilization, Vol. I, Chap. IV. 

23 Ancient Law, 227. 

Gibbon leans towards the same opinion (Hist. Decl. and Fall of the 
Roman Empire, V, 65 c. 44), 

3 Early Hist. Inst., 198, 
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to a different conclusion. SirtH. Maine indeed asserts that the 
privilege of the eldest son was unknown both to the Hellenic 
and to the Roman world. But the proposi- 
Prof. _ Hearn’s . 
opfnion. * tion, so far at least as regards the former, has 
been controverted by other eminent scholars. 
“ The older Greek customs,” says Prof. Hearn,’ “if they dq 
not in exprėss terms state the rule, recognize it by necessary 
implication. There was a constant effort of the Hellenic. 
conservative party, in Sparta, in Thebes, in 
Traces of Primo- 
geniture in Greece. Corinth, and other cities, to revert to the old 
| praotice of a determinate number of lots or 
hereditary properties in each city; or, as it is sometimes 
expressed, of having only a given number of families. Such an 
attempt shows that the right of the eldest had existed, and that 
it was at that time in a state of decay.” Speaking of Rome, 
this eminent scholar says, “If we do not find similar evidence 
in the history of Rome, we must remember that our knowledge 
of Roman Law commences at a comparatively late period of its 
Absence of such development.”? Add to this the evidence 
BEE Ronee arene of the custom prevailing amongst the shan 
pores Hindus ë as well amongst the Semitic races, * 
and it will indeed be hard to sustain the theory that Primogeni- 
ture did not precede Feudalism. lt may indeed be, as has 


1 The Aryan Household, p. 81; see also the Dialogues of Plato 
(Tr. by Jewett), Vol. V. p. 122: ‘And in order that the distribution 
may always remain, they ought to consider further that the present. 
number of families should be always retained and neither increased nor 
diminished....,.Let the possessor of a lot leave the one of his children 
who is his best belqved, and one only, to be the heir of his dwelling and 
his successor in the duty of ministering to the God, the state and the 
family as, well the living members of it as those who are departed when 
he comes into inheritance...... i 

2 The Aryan Household, p. 81. 

3 See ante. See also Sarvadhikary’s “ The Principle of the 
Hindu Law of Inheritance” (T. L. Ļ.), 2nd Ed., pp. 174, 176, 147-182. 

4 See ante. 
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been thought by Prof. Hearn,' that ` ’ this succession 
of the eldest, or, as the case might be, of the youngest in the 
primitive family, was something altogether different, both in its 

nature and in its origin, from that whæh we 
OM hai pea now call primogeniture. [t may als@ be, other- 
` wise. These primitive forms might indeed 
have supplied the antecedent ideas on which the sense of con- 
venience worked and brought about the new combination. Law 
-is indeed a secondary phenomenon, being the result of remoter 
antecedents. In law therefore, above all things, we must not 
confine ourselves to the streams but seek the sources. 


The search after these sources may lead us to families that 


confront us on the very threshold of Aryan society. And it 
remains to be seen whether we may not with profit pursue our 
search back to an earlier period than that in’ which the family 
ties and the family relations, knit together by the paternal 
power, are supreme, while society itself is based on consangul- 
nity alone. For our present purpose it is not necessary to enter 
into the controversy as to whether the patriarchal family with 
the tyrant power of the paterfamilias and agnetic relationship 
was preceded by clan of savage tribes whose kinship, if recog- 
nized at all, was done so only tfrough females.” All that may 
be remembered here is that if the evidence we have of the cus- 
toms of modern savages cannot all be ascribed to the invention 
or credulity of travellers, it seems reasonable to infer that there 
might have been, at some time or other, a pre-historic period 
when relationship was only acknowledged through females.’ 


1 The Aryan Household, p. 83. ° è ° 

? Both the theories have found very able exponents: the 
first in Sir Henry Maine and the latter in Sir John Lubbock and 
Mr. McLennan. 

3 For the Indo- -Aryans such an age, if any, must "be Pre- Vedic. The 
Vedas supply ample evidence of patrilineal family with father at its head. 
See Rik-Veda ITI, 53, 2: IV. 17, 12; IV. 17 17; V. 43,7; VI. 132, 19; 
VIL 103, 33 VIL 86, 4 ; X. 7. 3; ete. etc. 
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Results of anthropological ! investigations during the past half 
century have proved that mutterrecht (mother-right) everywhere 
preceded paterrecht (father-right)? and the reckoning of des- 
cept in éhe modern civilized fashion through both parents has 
grown out Of it. f 
The extension of our social retrospect to so early a period as 
that which coincides with the general prevalence of matrilineal’ 
daily tease ot family, appears at first sight like beginning å- 
proprietary privileges history of India, with a discriminating disquisi- 
attached to the posi- 
tion of the ancient pri- tion on the domestic arrangements of Vaiva- 
eee 
swata Manu, and may perhaps suggest a re- 
proach analogous to that incurred by the historian of the Trojan 
war, who commenced his narrative with an account of the incu- 
bation of Leda’s egg. Yet indeed it is not so, as I‘ hope to 
persuade you in the next few pages. It may be, we shall meet 
with scanty evidence of any proprietary privileges attached to 
the position of an eldest son in such remote ages. “It has, in 
fact, been declared authoritatively that in the hypothetical state 
of primitive society, in which the mother is the only fixed ele- 
ment in the family, there is no ground for giving precedence to 
the eldest child.” ° “It is only when the family has Héen found- 
ed, that is to say, when the fathek and mother of a family are 
united for life to each other and their children, that the latter 
form a community within which degrees of precedency can be 
counted.” But such privileges might not have been the original 
concomitant of the institution. There is reason to believe that 


1 See Hartland’s Primitive Paternity, Chap, IV. See also Madras 
Govt. Mus. Bull. III, 45; Ing. Cens., 1901, XX, 154. Read also Smith’s 
“Kinship and Marriage in Early Arabia,” and Letorneau’s “ Evolution of 
Marriage.” 

2? Evidence is collected mostly from the customs of the fætarded 
people : it must however be remembered that the customs of modern 
savages reflect a fairly true image of an undeveloped condition of a civi- 
lized nation. 


3 Simcox, Primitive Civilizations, Vol. I, p. 121. : i 
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in their incipiency the ideas attending on the original conception 
of primogeniture were duties rather than 
. Probable original A š 
conception of primo- rights, and that such duties were more 
geniture, . os . F ' 
official or religious than proprietary. [t may 
very well be that at first the position of the Primogenitus 
Was marked by onerous duties, alone, round which, by 
degrees, some pprivilege$ clustered. These duties in time 
‘diminished and vanished while the privileges survived 
and increased. s. ¢ 
A glance at a still earlier fate of the Primogenitus may not 
be quite out of place here. Without hazarding any opinion as 
_ to the existence of any visible or invisible con- 
A glance ata still , . ; 
earlier fate of the nection between the modern Primogenitus 
first-born. . e ° 
and the archaic one, it may only be noticed 
here how often the primitive first-born had to meet with his 
death simply because he happened to be the first-born.’ His 
birth-right consisted of this unenviable privilege of being put to 
death soon after his birth.’ 


1 In point of fact it seems, at least among the Hebrews, to have 
been only the first€born child that wgs doomed to the flames. Micah, 
VI. 6-8: ‘Wherewith shall I come before the Lord, and bow myself 
before the high God ? Shall I come before him with burnt offerings, 
with calves of a year old ? Will the Lord be pleased with thousands of 
rams, or with ten thousands of rivers of oil? Shall I give my 
first-born for my transgression, the fruit of my body for the sin of 
my Soul ? ” 

See also Ezekiel, XX. 26: “And I polluted them in their own gifts, in 
that they caused to pass through the fire all that opened tħe womb.” 

2 See Dr. Frazer’s Dying God, pp. °179-80,*and Westermarck, 
The Development of the Moral Ideas, pp. 458-460. 

In some tribes of New South Wales the first-born of ever? woman 
was eaten by the tribe as a part of a religious ceremony (Smith’s Abori- 
gines of Victoria, II. 311). 

Among the tribes about Maryborough in Queensland a girl’s first 
child was almost always exposed and left to perish. (A. W. Howitt, 
Native Tribes of South East Australia, 750.) 
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Whether or not the privileges which the eldest sons now 
enjoy were earned for them by the life-blood of these primitive 
first-borns, it is a notorious fact that the custom of sacrificing the 


The natives of Rook, an island off the East Coast of New Guinea, 
prided themselves on their humarfity in burying the murdered infants 
instead of eating them as their barbarous neighbours did. | 


Chinese history reports that in a state called Khai-muh, to the east al 
Yuch, it was customary to devour the first-born son (de Groot, Religious 
System of China, II, 679 ; IV, 364. See also IV. 365). 


In Eastern Africa amongst the people of Senjero there is a custom 
that the families must offer up their first-born sons as sacrifices, because 
once upon a time when summer and winter were jumbled together in bad 
season and the fruits of the earth would not ripen—the sooth-sayers 
enjoined it. 

For the prevalence of the custom in Europe,see P. W. Joyce, Social 
History of Ancient Ireland, I, 275; 281-284. See also Dr. Frazer’s 
Dying God, pp. 183-186. 

As to India see Moore’s Hindu Infanticide, p. 198. W. Crooke’s 
Popular Religion and Folk-lore of Northern India, II, 169. Sherring’s 
Hindu Tribes and Castes, ITI, p. 66. 

The custom prevailed also ambngst the Semitic races: Exodus, 
IV. 24-26, XIII. 1; 12 ; XXII. 29, Deut., XVIII, 9-12 ; Micah, VI. 6-8; 2 
Kings, XVII. 16-17. It specially prevailed among the royal families of 
the archaic days. Among the Semites of Western Asia, for example, 
the king, in a time of natural danger, sometimes gave his own son to 
die as a sacrifice for the people, ‘When the King of Moab saw that 
the battle was too sore for him, he took with him seven hundred men 
that drew swogds, to break through even unto the King of Edom ; but 
they could not. Then he teok his eldest son that should have reigned 
in his stead, and offered him for a burnt offering upon the wall” (2 
Kings, JII. 26-27). The suspicion that this barbarous custom of 
sacrificing the ce son by no means fell into disuse*even in 
later days, is “strengthened by a case of human sacrifice which 
occurred in Plutarch’s time, at Orchemenus, a very ancient city 
of Boetia, distant only a few miles across the „plain from the 
historian’s birth place. 
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first-born was almost as wide as the earth itself.! And it can- 
not certainly ameliorate the hard fate that befell these unfor- 
tunate predecessors of “the magnificently fed and coloured 

TEE drone ”? of the present age, even t; we can 
sors of the magnifi- trace out the real reason far the origin of such 
cently fed and colour- ° ; 
ed drone of the a cruel custom. .May be that it was a purely 
AE prudential consideration which gave birth to 
this fatal custom.® May be that the death of the unfortunate 
child became necessary to give å new lease of life to its father.‘ 
May be that the child had to be removed as it was believed to 
have endangered the life of the father by absorbing his spiritual 
essence or vital energy.” It is needless to stop here to examine 


1 Golden Bough by Dr. Frazer, The Dying God, Chap. VI, 
pp- 179-189. 7 ‘ 

See also Westermarck, “The Origin and Development of the Moral 
Ideas,” Vol. I, pp. 458-460. 

W. Crook’s Popular Religion and Folklore of Northern India, II, 169. 

P. W. Joyce, Social History of Ancient Ireland, I, 275 ; 281-284, 

Religious System of Chin# (de Groot), II, 679 ; IV, 364. 

Groot remarks,@Quite at a loss, however, we are to explain that 
eating of first-born sons by their kinffolk absolutely. inconsistent as it 
is with a primary law of tribal life in general, which imperiously 
demands that the tribe should make itself strong in male cognates but 
not indulge in self-destruction by killing its natural defenders.” See also 
Indian Antiquary, XXXI, p. 162. Read also Exodus, IV, 24-26. The 
obscure story told by the Israelites to explain the origin of circumcision 
seems to suggest that the custom was to save the life of the child 
by giving the deity a substitute for it. Cf Wundt, Folk Psychology, 
pp. 211-212, ° e ° 

? Mr. M. L. Newman so names the primogenitus. 

3 Dr. Frazer (The Dying Gods) at page 187, says, “ It cannet have 
been purely prudential consideration of adjusting the numbers of the 
tribe to the amount of the food supply.” ° 

* Westermarck, “ The Origin and Development of the Moral Ideas,” 
p. 460. See also Ñr. Frazer, The Dying Gods, p: 188. 

8 Dr, Frazer, p. 188. 
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how far the superstitious faith. in the transmigration or re-birth 
of souls had operated: to produce this regular custom of infanti- 
cide and how far the custom was the solution of a painful 
dilemma to primitive fathers as to who should live.! Whatever 
might have been the reason, the custom was there and cost many 
a first-born his life and blood?‘ 

But we are straying away hopelessly. To trace the develop- 
ment of the institution under our review throughall its different 
stages may indeed launch us into an inquisitive examination of 
the various circumstances, conditions and laws whether 
imposed by sovereign power or sanctioned by custom 
and tradition. The entire social atmosphere of different ages 
and of different peoples must be scrutinised in an inquiry into 
the origin and history of primogeniture ; and itis indeed a hard 
task to steer clear of all quagmires. The simple channel of 
enquiry is so difficult to distinguish from its muddy tributaries, 
that even an incomplete sketch of the subject must needs often 
stray into them, into provinces having no apparent connection 
with it. 

It is said that in the recorded history of those ancient peoples 
with whose annals we are most familiar, traces of any 


1 Cf. Hindu belief in father’s rebirth in son : 


qaia wae wail qe Bae | 
maara Mast seat maa gA: i 
Mann, IX. 8. 


Cf. Rose’s views as to the origin of Devakaj among the Punjab Ksatris, 
As soon aş the first childcis conceived the father is supposed to have 
died and his funeral rites are actually performed in the fifth month of 
pregnancy. After the birth of the child parents are remarried. | 

8 This custom of sacrificing the eldest son was specially ` prevalent 
in the royal famkies. Dr. Frazer’s Dying Gods, pp. 160-166. 

Dr. Frazer’s opinion that these sons were sacrificed. either. as 
substitutes for the people or for their Royal sires. should be noticed 
carefully, 


INTRODUCTION | it 


institution similar to that of * modern primogeniture are 
extremely slight. If by primogeniture we 
only mean “that the male issue shall be 
admitted before female, and that, whenethere 
are two ormore males in equal degrees, the eldest 8nly shall 
inherit, but the females “all together,” ! then ancient records may 
indeed contain but scant references. But primogeniture 
embraces all the cases of single inheritance, and may indeed be 
defined as the prerogative enjoyed by an eldest son or occa- 
sionally an eldest daughter, through law or custom, to succeed 
to their ancestor’s inheritance in preference to younger children. 
Nay, we might even make it more comprehensive, extending it to 
all cases of single succession depending upon priority in birth. 
Prof. Hearn takes the modern institution in the narrower 
sense when he distinguishes it from its early prototype by 
saying that “in archaic days the heir did not take the property 
for his own use : he merely acquired the defined and well-under- 
stood position of manager of the common property. He 
succeeded to an office and not to an estate. The household 
with its property, upon the demise of its chief, remained as it 
was before. ° A new chief succeeded to the position of his father, 
and that was all”? Be that as it may, we must not forget that 
our object is not only to trace the streams but also to seek the 
sources ; and however slight be the similarity between the two 
we melt afford to ignore these archaic forms altogether. 
For however difficult it may be to observe the actual conditions 
which brought the embryo into life and light, it can, with much 
confidence, be assured that the seeds of modern primogeniture 


Primogeniture de- 
fined. 


1 Blackstone. 
2 Aryan Household, p. 83. 
See also the Dialogue of Plato translated by Jowett, ves V, sec. 740. 
Of. Manu :—aw ye wa g ata fray’ yaraitee: | 
Rarerqaohitgaey frt eter n 
Of. also Manu :— fne ga: uaig TSt ater are fren | 
Sn a: aA aT t we fafa: n 
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must have been lirking somewhere in the primitive family. Sir 
Henry Maine! says, “There are always certain ideas existing 
antecedently on whichthe sense of convenience works, and of 
whick it can do no more than form some new combination.” 
Our problem now is to trace out such ideas inthe hidden 
past of the races. i 

It will not be a fruitless ‘task for us to scour our ancient 
Hindu literature for the purpose. That such a custom 
prevailed among the ancient Hindus? is apy borne out by 
ancient texts. ‘ The entire paternal estate,” says Manu, “shall 
be received by the eldest alone. The rest will depend on him for 
their maintenance as on their father.” * And the reason which he 
assigns for this rule of law is, that at the very moment of an 
eldest son’s birth his father had discharged a debt ‘due to his 
ancestors. This is also the reason why he should be 
favoured with special shares at the partition of inheritance.‘ 
This shows that even in the days of Manusmriti the idea of 
primogeniture had a past history of its own, and had, by that 


1 Ancient Law, p. 233. 
1 Jolly, T. L. L., IV, 85; Ghose on inpar E Property, p. 12; 
Sarvadhikary’s Hindu Law (T. L. k), pp» 174, 176. ‘ 


3s wy wag wala fiat wate: | 
iragai frat aa n (XI, 105.) 

See also Gautama—wa ar yiraq fea, (IX XIX.) 

Gautama uses the Vedic term m fgðq to mean son of the first wife 
and gives him special shares. Cf. Manu, IX. 123-126. 

Cf. Also early Japanese custom : 

“Tn Japan, as formerly among the Basques, filiation is subordinated to 
the transmission of the patrimony whole and inalienated. It isto the 
first-born, whether boy or girl, that the inheritance is transmitted and 
he or she is forbidden to abandon it.”—Letourneau’s Evolution of 
Marriage, p. 323. ' 

+ ea meaty giaa aaa: | 

fauaua a a aag Tae n (Manu, IX. 901.) 
afar d anafa tr array A | 
Sz Ue WT, US ATMA: a (IX 107.) 
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time, crystallised itself into set forms and forfhulas from out of 
its nebulous part ; and the lawgivers were already busy at that 
time finding out its ra:son d’étre. Manu does not even forget 
the order amongst the twins, and discusses at length the yarious 
rules regarding the positions of sons by different wiwes. Even 
Gautama Sutra, though always very terse, suddenly grows 
prolific while coming to discuss these rules, and gives rather.a 
detailed disqufisition of the relative positions of sons by different 
wives.! Equally interesting survivals of the law of primogent- 
ture may be traced in various systems of unequal distribution, 


1 Gautama, XXIX. 

2 Sir H. Maine indeed is of opinion that this favour was granted 
rather as a security for impartial distribution of the inheritance than 
from any inherent right. Early Hist. Inst., 197. For a full criticism of 
this view see fost. It may be noted here that there are texts that 
would go to show that this right to special share was the result of 
gradual restrictions imposed on some higher right of the eldest. More- 
over the texts like apnfirafierarti wir: faa: aa: surely do not point to 
any such origin of the rule. Nor does Vrihaspati’s rule giving double 
share to first by birth, by science or by good qualities indicate such 
an origin of if. See also Jolly, T. L. L., pp. 178-181. 

The custom qf giving an extra share to the eldest prevailed among 
all the Aryan nations. Prof. Hearn says that, “ When original households 
separated into several related but independent households, the reasons 
of the rule as to the succession of the eldest ceased, and consequently 
the rule itself was disused. If there were several sons, each of whom 
became a Housc-father, and was therefore charged with the care of the 
Sacra of the house, the performance of their separate Sacra necessitated 
the division of property. We are, therefore, prepared to find that in 
societies where the division of the household was habitual the custom 
of succession of all the sons should have been established. , Yet even in 
these cases we find vestiges of the archaic system. The eldest son has 
usually some advantages in the distribution. Among these advantages 
we som@times meet with one that is especially significant. He retains 
the holy hearth (p. 81). See also Prof. Sarvadlikary’s Hindu Law 
(T. L. L.), p. 174. (Second Edition.) Also at page 176 where he says 
primogeniture represented the claims of communism and the principles 
of equal distribution represented those of individuality. | 
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found in all the ‘Dharma Sutras and Smritis.! That it was 
not a mere academic discussion may be safely judged from the 
details adduced ‘and the space devoted for the purpose. 

. Domestic religion of a sacrificial form was indeed a prevail- 
ing influerte working in favour of the ancient form of Hindu 
primogeniture. The Aryan conception of law in these early 
days was indeed based mainly‘on religious beliefs, and especially 
on those regarding the destiny of men after death. To die 
without a son was equivalent to eternal damnation, not only of 
himself, but of all his ancestors who have left no progeny 
behind.’ Of such sons again the eldest alone was of special 
religious merit: @ Wa War ya: CAG CLEGG fag: 2 And as 


soon as he was born his father was discharged of his debts ‘ 


1 Gautama, XXIX, Vishnu, XVIII, 37, 6, 13, 3, Vasistha, XVII, 
42-45, Baudh., H, 5, 3, 39, Narad, XIII, 13, Apast., II, Manu, IX, 
112-123, Yaj., II, 118. Yajnavalkya confines the rule to distribution 
by the father during his life-time. Kautilya, however, disapproves 
of this unequal division by father—sfafena fan aa faitytq—and 
enjoins partition only when the inheritors attain majority, ATTA STATS 
fart: | amaaa Si eq. For this cf. Arabic law. of the pre-Islamic 
age according to which daughters% and minor sons were excluded 
altogether from inheritance (Smith’s Kinship and Marriage in Early 
Arabia). 

Cf. also Rig-Veda, lII. 45, 4: srra cf weii n nftrerra | 

# Mahabharata, Astika Parva (Adiparva, 13th chapter). See 
also Ait. Br., Narada’s reply to king Harishchandra (XXXIX, 
VII. 20). 

3 Manu, IX, 107. (This may be the result of another theory according 
to which son is father reborn, çf. Manu, IX, 8.) Cf. Rose’s view as to the 
origin of Davakaj among the Punjab Ksatris. As soon as the first child 
is conceived the father is supposed to have died and his funeral rites 
are actually performed in the fifth month of pregnancy. After the birth 
of the first-born éhe parents are remarried, cf. also Japanese Beliefs, 
Letourneau, p. 323. 

4 Vedic Aryans considered undischarged debts as taints that would: 
mar all their after-life prospects and would remain attached to the ‘body 
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and became entitled to eternal: happiness in his. existence 
after life.’ 

These ancient Hindus regarded the eldest son as of supreme 
concern. He had the right to pronounce the funeral "prayer 
as though he had shawn some special merit in coming into 
the world first. He was future domestic high priest, and at 
his father’s death special respect, was due to him. He had the 
right to marry a wife first, and if any of his younger brothers 


almost in physical sense, not only of the author of it but also of his, 
descendants. | 

See Ath. Veda, XIX, 57,1; VI. 119, 3; VI. 117; VI.118; cf. Rig- 
Veda, X. 7,.where Rishi Trishira thinks that water can wash all sins. Such 
confusion of moral and the juristic with the physical is common to all the 
. Aryan nations. Ate, the Homeric Nemesis, pursues whosoever wilfully 
and unconsciously disturbs the harmony of nature. «The disturbance 
in every case demands expiation and penalty upon the author or his 
descendants, Vishnu says, ready gigeaaaati ad fde. Cf. Chinese 
custom of punishing the sons for the offence committed by the parents 
(Gray’s China, p. 82), It may be noted that, whether or not a legal 
liability, we’fear of sons’ concern with such debts as early as the Rig- 
Veda where theiriability seems to have been independent of any asset 
coming to their hands. Men of this age considered’ undischarged debts 
as taints that would mar all their after-life prospects, and would remain 
attached to the body almost in a physical sense, not only of the author of 
it but also of his descendants. See Miraglia, p. 126; Spencer, 
Principles of Sociology. 


CLR STANTS AAT ANE Cerra a | 
WRI TH, Wawa wiara guf y 
g (Rigveda, I]. 28, 9.) 


ARRETA a fated aera y. 
(Rig., VI. 61, 1.) 


1 Ib¢d; also Ait. Br., XXX. VIL, 20. See Anc. City, Chaps. I and II, 
also “The Mythology of Races” (Fox), Volume I,*p. 6, where Greek 
Titans’ sons are named, among these being Thanatos (Death) and his 
brother Hypnos (Sleep). See also Miraglia, Comparative Legal Philo- 
sophy, p. 126. 
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took a wife before him? such impudence caused his. degradation 
in society. After his father’s demise, as the eldest in the family, 
he stood out pre-eminently as the official and religious head, and 
was, within his own domestic domain, a complete temporal and 
spiritual ‘‘ Papa.” 

Inspite of the weighty opinion of Sir H. Maine, the early 
ages of Greece and Italy, as 1 have already told you, cannot 
escape suspicion of partiality for this widely prevalent custom. 
It may indeed be a matter of doubt how far this suspicion is 
well-grounded ; but M. Fustel de Coulanges ? draws inference 
‘from Aristotle and Demosthenes to this effect. The provision 
of the Theban Code that the number of lots of land should 
remain unchangeable, certainly excluded the division among 
brothers ; and the Corinthean law limiting the actual number of 
families in the state presumably had the same object. ~The 
conservative spirit of Sparta long retained a restriction forbidding 
the sub-division of inheritances ; and in Athens it was custom- 
ary that the eldest son should keep the family house, and, what 
was more important, the household gods in addition to his 
share of the property ; and he alone had the right ta the family 
name. From these facts M. de Coulanges adJuces the exis- 
tence of a droit de’ ainesse in Corinth, in Sparta and in Thebes. 
The case of Athens is more nearly on a level with the Hindu 
practice just mentioned. 

A peep into the social life of the Chinese, the most ancient 

A peep into the Civilised people on the surface of the earth, 
Chinese social life will also show that though primogeniture in its 


also reveals such i 
traces. modern sense might not: have been known to 


their forefathers, yet seniority in birth had, as its appanage, some 
privileges of much weight. A more detailed examination of the 
customs and usages of this people is reserved for a subsequent 


chapter: it will be sufficient here to refer to the position 


“He is “called” afe and is not a fit person to be present at 


a Sind. 
+ 3 Ancient City (Tr. by Willard Small), 108-110, ° 
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of the eldest son in the ceremony of the turning of the bridge- 
ladder and in his retention of the ancestral tablets. These 
tablets always descend in the eldest male line, and the younger 
branches must be content with imitations of inferior Virtue”? 
And here we might alJso notice à curious and burdensome 
privilege enjoyed by the Chinese eldest sons by which they 
are required or permitted to wear the three years’ mourning for 
their own eldest sons only.’ In Japan, as formerly among the 
Basques, filiation is subardinated to the transmission of the 

ike Gin. Ae. patrimony whole and inalienated. It is to 
wanting even inearly the first-born, whether boy or girl, that the 
iagi inheritance is transmitted; and he or she is 
forbidden to abandon it. At the time of marriage the husband 
or wife must take the name of the heir or heiress who marries 
and personifies the property.‘ 

The Pentateuch is a much more definite quarry of infor- 
mation. In Genesis, Chapter V, the book of the generation 
of Adam, the descent of Noah from Adam is traced, and you 
must have noticed that he represents the eldest male line. 
This Noah alone found grace in the eyes of the Lord, and ‘ God 
said unto him, he end of flesh is come before me; for the 
earth is filled with violence thtough them: and behold, I will 
destroy them with the earth......with thee I will establish my 
covenant.” * This sparing of the issue in the eldest male line of 


' The Social Life of the Chinese (Rev. J. Doolittle), Vol, I, Chap. 
VI, 170; see also Grey’s China. 

3 Rev. J. Doolittle, “The Soc. Lif. Chin., Vol, I, Chap. VIII, 
pp. 217-221, 

3 Prof. Simcox says “they may do so eas these eldest sons 
represent the direct line of the father and the grandfather.” (Primitiye 
Civilizatidh, Vol. II, p. 70.) j 

t Letourneau, Evolution] of Marriage, p. 323. @ee also Hart- 
land’s Primitive Paternity, Vol. II, p. 14, also Morgan, Syst. Consang.,, 


p. 428. 
‘Genesis, Chap. VI, 13 and 18, 
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Adam is significant: specially so, when we take it along with 
other more definite passages indicating the importance attached 
to the Priority of birth. Whenever he is pleased, he rewards 
by saving the first-born, and when angry, he punishes by 
destroying them. When he, in order to favour the Israelites 
was bent upon ruining the Egyptians ‘it came to pass that, at 
midnight, the Lord smote all the first-born in the land of Egypt, 
from the first-born of Pharaoh that sat on his throne unto the 
first-born of the captive that was. in the dungeon.”* And 
it is not straining the meaning of Isaac’s blessing upon Jacob 

to say that this was a method of nominating an eldest son when 
he says “ Let the people serve thee, and nations bow down to 
thee; be lord over thy brethren, and let thy mother’s sons bow 
down to thee.” You know Esau and Jacob were twins, and 
of them Esau came out first.” That the first-born had some 
preferential right is evident from the fact that Jacob thought 
it worthwhile to purchase this right from Esau.‘ Up to the 
time of Moses, a man, having plurality of wives, often nominated 
the eldest son of his favourite wife to enjoy the privileges of 
the eldest“ for the purpose of succession, even though really 
he was not the eldest of all the children in pot of seniority. 
This seems to have been prohibited by Moses: “If a man 
have two wives, one beloved and another hated, and they have 
born him children, both the beloved and the hated, and if the 
first-born son be hers that was hated, then it shall be, when he 
maketh his sons to inherit that which he hath, that he may 
not make® the son of the beloved first-born before the son of 


! Exédus, XH, 39. 
3 Gen., XXVII, 29. 
3 *Gen., XXV, 24, 25. r 
4 Gen, XXV, 31-33. This shows that this birthright was trans- 
ferable. 
5 Cf. Satapatha Brahmana, V, 4, 2, 9. 
_ § As to father’s power of making any one ‘ firsteborn ’ cf. our story 
of Sunasepha. Note how Visvamitra wants to make him hiş, eldest son. 
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the hated, which is indeed the firsrt-born but he shall acknow- 
ledge the son of the first-born, by giving him a double portion 
of all he hath; for he is the beginning of his strength, the 
right of first-born is his.”! The double portion of Elijah’s 
spirit asked for by Elisha may possibly have some reference to 
this ordinance of Moses.” It may be noted here that no law 
of primogeniture was followed in cases where property descend- 
ed to daughters è who could, so far as can be gathered from 
the Pentateuch,* inherit the property of their fathers in case 
they died without male issue. But the daughters took upon 
condition that they were not to marry out of their own 
tribes.’ 

It must have been noticed from what has been said of 
Esau and Jacob, that the birthright was transferable. It 
appears further that such a right was liable to forfeiture too. 
Reuben, the first-born of Israel, lost his birthright as he 
defiled his father’s bed,’ and it was given to the sons of Joseph. 
The partibility of inheritance continued till the time of Christ, 
and we may infer from the Parable of the prodigal son 
that it waSenot unusual to have it done even in the 
lifetime of thw, father.’ That the inheritance included 
landed property also would appear from the account of a 
census report of the people of Israel contained in the 
Pentateuch.® 


1 Deuteronomy, XXI, 15-17. This has been adopted as law by the 
New England States. See Select Essays in Anglo-American Legal 
History, Vol. I, p. 437. ° 

? 2, King II, Q. 

8 Num, XXVII, Equal division of property left by Zelophehad. 
Cf: Manu, ay sar mfa fe fera:. 

4 Numb., XXVII, 8, 9. 

5 Numb., XXVI, 6, 7, cf. Grotyn, Law on the Marridge of Heiresses. 

6 1 Chron., V. 

T Luke, XII,.13; XV, 12. 

8 Numb., XXXVI, 51-65. 
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Although the evidence of privileges due to mere priority in 
birth, which has just now been laid before you, 
parier history oè tends to show that it is not quite so scanty 
fon ue favour in the ancient world, yet if we peep into a 
still earlier period you will appreciate the 
truth of the statement that ih the remotest period of human 
history, in the pre-historic ages, this favouritism based on an 
accident of birth was not quite so prevalent. In Vedic India, 
neadi for example," we ‘do not meet with any rule 
position of the eldest recognizing such a custom. It is true, we 
r have no definite knowledge of the law of 
inheritance prevailing among these Vedic Aryans. References 
to such law are so scanty in the Vedic literature that anything 
that will be said of it may be no better than mere conjectures. 
Yet what little evidence of the rule of succession we have for 
this age, does not indicate any vestige of special proprietary 
privileges involved in the priority of birth. In the Rigveda! 
we meet with a doubtful reference to the 

Partition of 
heritances in Vedio distribution of property among his sons by 
Manu, the father of mankind; and Taittiriya 
Samhita? basing on this Vedic sukta speaks of division of 
property by Manu among his sons. In the Oitareya Brahmana 
the division is given as having been made during the lifetime 
of Manu by his sons.® According to Jaiminiya Brahmana ‘ 
again, four sons divided the inheritance’ while their old father 
Abhipritarin was still alive. And it will not indeed be putting 


X, 61. 
2 IIT, 1, 9; 4. 
2 Oiti Br., XXII, annafee’ à ama: weed’ em’ aad faoa Asa 
fe AAA eraan adat eae awe ae argief 


fansar AIENT | 
4 Jaim. Br, HI, 156, 


5 Vedic gaqdid not imply property of the deceased. It is not 
the same as the Roman inheritance which was a succession in ustversum 
jus quod defunctus habuit. 


¢ 
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a very strained construction on the words of the fourth 
vik of the forty-fifth sukta in the third mandal of the 
Rigveda to take it as indicating the possibility of a partition 
between a father and his sons.! In none of these instances 
however we hear of any special Share for anybody. There 
are indeed some texts that°woyld point to a period when 
a father might prefer any of his sons while dividing his property 
among them” and might perhaps exclude any of them altogether. 
There are also passages in* the Vedic literature which 
probably refer to father’s right of nominating one of the sons ® 
to succeed him. ‘He then returns,” we are 
Father’s right of told in the Satapatha Brahmana,* “to the 
nominating one of . . » 
the sons to succeed Garhapatya fire, his son holding on him from 
jii behind, and offers with ‘O Prajapati, than 
thee none other hath encompassed all these forms: for what- 
soever object we sacrifice let that accrue untous,!’ This one is 
the father of N. N.—him who is the son he makes the father, 
and him who is the father, he makes the son ; he thereby links 
together the vigour of both of them—” 

We would not here enter into the question as to what 
legitimate infesances can be drawn from these and similar other 
evidences supplied by the Vedig literature, and whether there is 
any substance in the assertion “that the custom of distribution 
inter vivos by the father was availed of to obviate the otherwise 


l aaga fd wea a nama | 
oe qa waiata wate daw agn (III, 45, 4.) 

* Panchavimsa Brahmana, XVI, 4, 4. ° 

3 It was not obligatory on him to nominate ‘any patticular son. 
He nominates whichever son he likes, And to him who is his dearest 
son he hands that vessel, thinking “ May this son of mine perpetfate 
this vigour of mine.” Sat. Br., V, 4, 2, 8 (S. B. E., Val. XLI, p. 97). 

t S.B. E., Vol. XLI, p.97. According to the ceremonial of the 
Black Yajus this offering of the residue takes place at the house first of 
the fatourite soneand then of the queen. Taitt. S., Vol. II, p. 154. 

But this refers to a Royal family only. | 
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harsh and unconscionable operation of the then prevailing law 
of primogeniture which vested the entire property in the eldest 
son at his father’s demise.” ! All that we may note here is that 
though partition of inheritances was quite known to our Vedic 
forefathers, so much so that the very name arm was applied to 
property,” nowhere we are told oi any special claim of anybody. 
It will not indeed be out of place here to mention that the idea 
of inheritance amongst these ancient Aryans somehow or other 
got mixed up with the idea of reward for exertion.’ The word 
eta in the Rigveda‘ bears the import of ‘reward of exertion,’ 
‘though later itë only means ‘inheritance.’ There might have 
been a time when inheritance had to be earned;® how, we 
shall see later. If, indeed, at any period of human history right 
to inherit was preceded by some onerous duty, the right being 
simply a reward for the discharge of such duty, that would, as 
has already heen suggested, offer an explanation of the origin 
of the institution under our review. A detailed discussion of 
the question must necessarily be postponed till the concluding 
chapter of this book. It may however be noted here that 
though an eldest son does not figure so promingntly in his 


art 


1 Rai Bahadur J. C. Ghosh seems to be of this opinion. See his 
T.L.L., p. 17. The view however seems hardly tenable. It pre- 
supposes the existence of the law of primogeniture in the modern sense 
during this Vedic age. The Vedic literature, I am afraid, does not bear 
him out in this assumption. For a fuller discussion, see later. 


> gerard Sa; avargcarrany ara sear: | 
` (X; 78. 8.) 

See also VIII, 90, 6, VII, 32, 12; IV, 17, 11. 
3 See Macdonell’s Vedic Index: ‘ Daya.’ 
t pear we TARRURISTI TSI | | 

sree ard feared oft wer ait water wetter: i 
5 Sat. Br, XII, 4, 3,9; Nirukta, III, 4; Ath. Veda, V, 18, 6, 14; 
Oit. Br., VII, 17, XXXIII, 5, Sankh. Srauta Sutra, XV, 27) 3 etc. , 

6 See also Pentateuch, Genesis, XXVII, 
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proprietary rights during this early Vedic age,’ his position in 
matters spiritual seems already to have 

Sasa ants cal hey crystallized in supremacy over his younger 
ee brothers: “yaq ata aq sa gata fadt av 
mara å n manfa Aah Raa.” A father, 

so says the Chhandogya Upanfshad * “ may therefore tell that 
doctrine of Brahman to his eldest son, or to a worthy pupil. 
But no one should tell it to anybody else.” And the story told 
by the Oitareya Brahmana é that Sunasepha decides to become 
Visvamitra’s son only when the latter agrees to make him the 
eldest son and the episode resulting therefrom * are indeed very 
significant hints at some sort of privileges involved in the position 
of the eldest. The privileges, whatever these were, were perhaps 
only spiritual as would appear from what Visvamitra himself 
announced on the occasion; eat da Red aa à cuna efe.’ 
It has been stated above that there is nothing in the 
Vedic literature that would go to indicate 

Normal condition of any special proprietary privileges attached 


an early Vedic family 


and the position of to the position of an eldest son.” The 
the eldest son in it, 


a proposition however needs a modification in 
view of the fac®that the normal condition of an early Vedic family 


1 Prof. Sarvadhikary however quotes a passage from the Taittiriya 
Samhita to the effect “ They distinguish the eldest son by the heritage.” 
This would go to show that such eldest sons had some special claim to 
the heritage at least during the period of this Samhita (Sarvadhikary, 
P: 177). 

3 Chh. Up., HI, 11, 5 and 6. 

3 S. B. E., Vol. I (Upanishad, Part I), eP. 44. 
t afa fanai aA R a gnat aaa Fe am arg 


(Oitr. Br., XXXIII, 5) 
s bbid. 


6 Oit. Br., XXXII, 5. See Prof. Sarvadhikary’s Hindu Law 
(T.L.L., Second Edn., p. 175). 

™ Prof, Sarvadhikary however seems to think that these and similar 
passages support*the conclusion tHat the eldest son alone succeeded to 
the heritage. (Hindu Law, p. 124.) 
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e 


appears to have been joint, and that in an early joint family 
the eldest, and ordinarily the ablest, male would, by virtue of 
his natural superiority take upon himself the management of the 
family. As the administrative head of the family he would 
necessarily look like a privileged man, His real position how- 
ever will be more onerous than privileged. He will have 
onerous duties both towards the departed and the living, The 
Rik like “ witqawer ate ama: wataa:” | certainly does not 
speak of any superior proprietary right involved in the priority 
of birth ; on the contrary the elder brother must, as was natu- 
ral in such an early family, maintain his younger brothers 
whether or not he had any family assets. True, we have the 
Vedic word “jyestha’’ meaning “ greatest ” used in the specific 
sense of ‘eldest brother’? and later denoting “the eldest among 
sons.” * There is again the name ‘jyaisthineya’ for a son of 
the father’s first wife,* who in later India® figures prominently 
among the claimants of special shares at a partition. We 
have however, practically nothing beyond the special names 
for these personages, and it is not safe to draw any 
conclusion from these scanty materials. There,are indeed 
some passages in the Rigveda® that may,-efer to some 
sort of preferential position of the eldest brothers. In the 
fifth mandal of the Rigveda, for example, we are given 


1 Rigveda, T.L.L., 22, 24. 

Cf. Prof. Hearne, p. 83, where he says: “ In archaic days the heir did 
not take the property for his own use: he merely acquired the defined 
and well-understood position of the manager of the common property. 
He succeeded to ancoffice, not to an estate. The household with its 
property, upon the demise of its chief, remained as it was before. A 
new chief succeeded to the position of his father; that was all. | 
2 Rigveda, IV, 35, 5; V, 11, 2. i 
s Ath. Veda, XII, 2, 35; Oit. Br., VII. 17; Sat. Br., XI, 5, 3, 8 
4 Tait. Br., II, 1,8, 1. 

6 Gautam Sutram, XXIX. ; 
. I, 37) 6; IV, 17,75 V, 59, 6; V, 60, 5. 
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Riks invoking the Marutas, and these Riks announce 
CRETE wan freTa Tt sara are: fora n”? and again 
“a easa SRA aaa aver aag: 0”? 
These however seem only to have reference to a joint family. 
A detailed examination of the position involves sevéral other 
complex questions, and the cenclusion must depend upon what 
answers to those questions we are in a position to give.’ 
If now we pass on to Code Hammurabi,‘ another very an- 
| cient document bearing stamp of pre-historic 
code, “Hanura civilization, we will find that although a man 
special favan. o: Mie might show partiality to any of his sons 
during his lifetime by giving him presents of 
his property, at his death however the rest of his property 
would devolve in equal shares on his sons; such sons shall 
. share equally in their paternal possessions.’ 
rahe ee division of «Ifa man decide to thrust out his son, and 
say to the judge ‘I wil thrust out my son’ 
then the judge shall examine into his reasons, and if the son 
has no grievous fault which justifies his being thrust out, the son 
may not be cut off from his son-ship.’’® No- 
eae reep RER where in this code we hear of any preferential 
claim of the fifst-born. There is however a 
special class of property with respect to which the position of 
all the sons is not equal. Provisions of this code about succes- 
sion to what may be designated as crown lands, and which 
appears to have been held in lieu of the remuneration for: ser- 
vice rendered to the state, suggest that only the ablest of the 


sons would inherit them.’ 


V, 60, 5. 
V, 59, 6. 
ee post. 
Evolution of Law Series, Vol. I (Kocourek and Wigmore) p. 387. 
Hammurabi Code, Sections 165-170. 
o Jöid. 
Ibid. 


4 
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The ancient Accadian laws! also give us no rule of 
primogeniture; and the laws of Grotyn® also 
The Accadian laws speak of equal division of patrimony after the 
glso give no rule o f 
primogeniture. demise of the parents. ‘‘ The father shall have 
power over the children and over the goods, over 
the division thereof, and the mother over her own goods. While 
they live, it shall not be necessary tò divide ; but if one should 
be cast in damages, division shall be made to him that is cast in 
damages, as has been written. And if one die, the roofs in the 
city and whatever is in the roofs shall be at the disposal of the 
sons, and all the other goods they shall well divide, and the sons 
as many soever as they be, shall be allotted each two shares, 
and the daughters as many soever as they be, each one share. 
And they shall divide the mother’s things also, if she die.” °’ 
The above is an extract from the Grotyn law 
Grotyn Law how- of inheritance and there we find no trace of 
ever prefers the male a , i 
to a female, primogeniture. There is however a preferen- 
tial treatment of the male over the females; 
and later when an heiress is required “to be wedded to her 
father’s brother, the eldest of those that are.’’‘ we, for 
the first time, meet with-tsome sort of 
Er E Gee preference accorded to priority in birth. 
‘And if there be more heiress and father’s 
brothers, the second shall be wedded to the next eldest, 
and so on. And if there be no father’s brothers but 
brother’s sons, she shall be wedded to one that is child of 
the eldest.’ 


1 Translated“ by Rev. A. H. Sayle (Evol. Law, Vol. I, p. 
375). 
“ 3 «Evol, Law, Vol, I, p. 453. 
3 Ibid, p. 456, Sec. 5. 
4 Sec. to. 
5 bid. Cf, Laws of Solon, A daughter was not an heiress but 
“a person who went with the estate;” S ° 
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In the Salic law! also we do not find any trace of primo- 
geniture in the distribution of inheritances. 
Salio Law also does But of Salic land no portion “ shall come to a 
not prefer anybody on À 6 
the strength of his woman; the whole ome of éhe land 
priority in birth. ° 
shall come to the male sex.” This provision 
of the /ex Salica excluded women from inheriting the land 
and is the basis of all arguments against female inheritors of 
European thrones. As to the males however there is no provi- 
sion in it by which one may havé any preferential claim on the 
strength of priority in birth.’ 
A peep into the Mahomedan world again would show how 
_ the institution never could take root in its 
oproisd (o gelcectul soil. Sir Abdur Rahim in giving an erudite 
tary rule. : ie 
view of Mahomedan jurisprudence tells us, 
while speaking of rules of succession and inheritance prevailing 
among the Arabs in the pre-Islamic days,® that ‘ôn the death 
of an Arab his possession, such as has not been disposed of, 
devolved on his male heirs capable of bearing arms, all females 
and minors being excluded.’’* Here indeed was a germ 
which might, under favourable circumstances bring forth the 
supreme result. * But it did not so develop during pre-Islamic 
days; and you all know the Prophet > never admitted any 


1 Evol. Law, Vol. I, 406. 

2 The law -elating to ‘Chrenecruda ’ laying down the procedure 
which must be followed in order to throw the burden of paying wergeld 
on one of the three relatives of the murderer, seems to have grown out 
of an earlier obligation of the ablest of such relatives to compound the 
offence. 

§ TLL. p. 15. 

t See also Smith’s ‘Kinship and Marriage among the Early 
Arabs.” Of. also Kautilya’s Artha Sastra: waagt fanta: waatastcet 
Qa’ fares (VII, 5). 

6 Koran, Chap. IV, v. to, 

It may however be noticed here that by a rule of Shiah law of in- 
heritance the eldest son is exclusively entitled to his father’s Koran and 
sword (Baillie’s Digest, Part II, 279). . 


28 THE LAW Of PRIMOGENITURE 


t 


preferential: claim based on seniority in age, though of course 
women always obtained a lesser share ean the male inheritors 
of the same degree. 
It thus appears that in the remotest ages, priority of birth 
did not necessarily involve any preferential proprietary right, 
and that, later on in a more developed stage of society, some- 
how or other, some proprietary privileges were attached to 
seniority in birth. It is said that “in the hypothetical state of 
primitive society, in which mother is’ the only fixed element in 
the family, there is no ground for giving precedence to the 
eldest child. Sons and daughters, on reaching maturity, pass 
into the cousinhood or clan in which their place is determined 
by other considerations than the order of their birth.. The first 
genealogists did not care to go beyond the statement that a 
man’s mother and his mother’s brother were of a valiantstock. 
It is only when the family has been founded, that is to say, 
when the father and mother of a family are united for life to 
each other and their children, that the latter form a community 
within which degrees of precedency can be counted.’ . Before 
proceeding to trace the origin and development of“ these latter 
privileges it may not be altogether useless for us to examine the 
customs and usages prevailing among the typical retarded races 
of the present age. It may fairly be assumed that these retard- 
ed races only represent humanity whose civilisation has been 
somehow or other retarded, thus retaining some ancient cus- 
toms which the civilised nations have dropped. 
And for this let us first look into the household affairs of 
the Kafirs.2 The Kanr-chiefs are reported 
ioma and gio to be despotic. . If by the use of this: term it 
Cai ae :is -intended to imply that the will of the chief 
A is+the sole law of the nation, it is incorrect 
“The govermnent is a sort of mixture ic patriarchism and 


1 Simcox, Primitive Civilization, Vol, L p- 12i- 
2 Evol. Law, Vol. I, 292. 
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feudalism. The principal check to the despotic inclination of a 
Kafir-chief is the existence of a very influen- 
tial council of which the members are called 
‘Amapakati.’ Even the private affairs of a Kafir-chief 
are governed by welleobserved rules. By a very curious 
custom! prevailing among theSe Kafirs, they are often obliged 
to take plurality of wives. The positions of the sons 
depend much upon those of their respective mothers.” 
The whole household of a Kafir will be divided into three 
establishments,’ all his wives being attached to one or 
other of those establishments. The eldest son of each house ~ 
inherits all the property which has been allotted by the father 
to that house. If the father omits, during his lifetime, to declare 
in a formal and public manner, what portion of his property 
he has allotted to his several establishments, he may be said 
to die intestate ; in which case the eldest son of the ‘Ibotwe’ 
house takes possession, as the heir at law, of the whole of his 
father’s estate and is bound to take charge of, and provide for, 
all his father’s establishments.® The chieftainship however always 
$ 
1 Evol. Lat, Vol. I, p. 294. 

2 The establishment of the ‘principal or great wife is called the 
Ibotwe. (She is not necessarily the first wife: on the contrary she will 
often be the last come.) The nextin rank will be called the “ right- 
hand ” and third in rank, the left-hand house. If he has more than three 
wives, they will be attached to one or other of the three principal houses ; 
but each of these minor houses will nevertheless have its own establish- 
ment. It is usual for the husband to apportion cattle to each of the 
three major houses but he seldom goes beyond this; hence the minor 
houses are generally dependent in this respect upon the major houses 
to, which they are attached. (Evol, Law, Vol. I, p. 294). 

2 Of Hindu Law: añs qa g wane fran’ ai Ragai frre 
za u (Manu, IX.) Females, according to Kafir law, can inherit nothing but 
åre themselves property. The purchase money of the Birls is due to the 
eldest son of the house to which they belong (cf. Mahabharata ; on Madri’s 
marriage with Pandu ve a custom prevailing in the kingdom of Madra. 
See also Gautama ` afinity deatur. ‘See also a curious Russian 
custom noti¢ed “by M; Kovalevsky” iñ “his” I[chester Lectures -for the 


Kafre. 
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descended to the eldest son of a chief’s great wife.! Besides 
these proprietary privileges, the eldest brother has, by a Kafir 
custom, the prior right to marry. The younger sons of a family 
‘are not competent to take wives while their eldest brother 
remains ‘single.? The order of seniority. however is not observed 
any further. The first-born, orice settled in life, the rest may 
follow, as inclination and circumstances lead.’ 
The Fanti‘ of the Gold Coast may be selected next for the 
purpose. The people are matrilineal,’ a Fanti 
Gece of the family consisting of all the persons lineally 
descended through females from a common 
ancestress. The normal condition of a Fanti family is joint: ° 


University of Oxford on “ Modern customs and Ancient Laws of Russia.” 
‘The bridegroom,” says Kovalevsky, “ or the groomsman asking to be 
allowed to take his seat, receives an answer that the brother is there 
to keep ward over his sister and that he will not consent to leave his 
seat unless he be paid for it. ‘Dear brother, don’t give me away for 
nothing. Aska hundred roubles for me, for the veil which covers my 
head a thousand roubles. Ask for my beauty, God alone knows how 
much, etc.’” Note also the inferences drawn by the „eminent scholar. 
As to Kafir law of inheritance incase of failure of ale issue see Evo- 
lution of Law Series, Vol. J, p. 295. You must notice that the rule of 
primogeniture is followed even in collateral successions. 

1 Cf. Hindu Law on this point: Vedic name for such a son is 
Asta. 

2 Of. Hindu custom. 

3 The early Sanskrit texts also go no further. Later on, however, 
seniority among other brothers also was taken into account. 

4 Fanti ‘Customary Law (Evol. Law, Vol. II, p. 326). 

5 But hot matriarchal. 

e€ Partition ordinarily takes place where two branches of one family, 
living irseparate localities agree to relinquish to the other, all claim 
to whatever family property that has in its possession. Partition 
severs a man’s connection with the family. (Cf. Hindu Law gqwentivame 
fafager vanf. Besides partition there are other modes of severing 
one’s connection with the family such ascutting ' Ekar’ or Kahire, adbdption 
or commendation. See Evol. Law Series, l, Chap. XII, p. 326, 
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the whole family consisting of males and females constitutes a 
sort of corporation, the members of which are entitled to reside 
in the ancestral house and to enjoy that amount of influence 
and consideration which springs from their belonging * to a° 
family possessed of greater or less* wealth. Each family has 
ahead or ‘Penin’ or ‘Egya.’ On „the demise of the head of a 
family the senior male member in the line of descent is, in the 
absence of any direction to the contrary, the Penin, In fact he 
is the paterfamilias of the, family: the members are bound to 
obey him: and it is he who arranges the rooms in the family 
residence to be allotted to each and what portions of the family 
lands each is to cultivate or possess.' The Penin is usually one 
whose fitness had been recommended by his immediate prede- 
cessor and who had been confirmed in his position by all, or 
by the majority, of the principal members of the family.? From 
what has been said of the constitution of a Fanti family it may 
be expected that the idea of heirship scarcely presents itself 
to the mind of such people. The idea however is not totally 
absent. The people always recognize distinction between 
different kigds of property classifying it into movables and 
immovables; mto ancestral, family and self-acquired ; and it 
is in respect of the last class* that they think of inheritance 
where the order of succession follows in certain cases the rule 
of primogeniture.’ As to the ancestral and family property no 


1 See Barnes v. Mayan, I. F. L. R. 180, and Halmond v. Daniel, 


LF.L.R. 182, cited in Evol. Law Series, Vol. I, Chap. XII. 

* Cf. analogous oases of succession to early Vedjc Raj. See 
Macdonell and Keith’s Vedic Index, notes on*Rajan. eSee algo Geldner’s 
Vedische Studien, lI, 203; Yaska, Nirukta, II, 10; Rig-Veda, X, 124, 8; 
X, 173; Ath, Veda, I, 9; II, 4; IV, 22, Mahabharata, Yayati Upakhyan. 
During the absence of a Penin, the eldest male member of the family 
acts in his place. 

* The order being (1) mother, (2) brothers according to seniority, 
(3) nephews (sisters’ sons), (4) sisters, (5) sisters’ daughters, (6) mother’s 
brothers according to seniority or by election, (7) mother’s sisters, etc, 
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question of heirship arises, the whole being under the manage- 
ment of the Penin as.. the administrative head of the family. 
There is. however a class of ancestral property to which indivi- 
~dual'inheritance is the -only rule. These are the properties 
attached to a.public or poiitical office: the right of inheritance 
to these depends much on tne nature of the function of the 
office. In case of a captaincy (Tufuhin), for example, or other 
commanding position in a fighting force, no one can fill the 
post and consequently take the prpperty left vacant without 
election. There is yet another class of property recognized 
by these Fanti people, I mean their clan land, the freehold 
in which always remains in the senior clansman for the time 
‘being in the locality. Property in these lands was originally 
acquired by the local clansmen clearing the virgin forest and 
afterwards setting it aside for the use of the clan. The plots 
of such lands may however be granted to members of the clan 
who may, if so desirous, build thereon.’ 

The customs and usages of the Totemic tribes? next de- 
serve our attention. Among the Arunta nation of the Totems 
every individual has property in his own personal chattels, 
weapons and implements of various kinds, an”! may, if he feel 
so disposed, give those away curing his lifetime, though after 
his death only certain specified individuals shall inherit them.’ 
The Arunta law of inheritance, so far as these properties are 
concerned, does not disclose any vestige of primogeniture. 
These Arunta people however have a special kind of property, 
succession to which is governed by rules of primogeniture 


The order is exactly what one would expect in a matrilineal family. Öf. 
Nair custom of Madras. It is curious to note that primogeniture is not 
fotiowed in case of female inheritors: sf wer mfa fẹ faa; (Manu). 

1 Some such arrangement seems to have prevailed among our 


Vedic forefathers. 
s- Native Tribes of Central Australia (Baldwin Spencer. M. B. F. 


R.S.). See Evol. Law, Vol. I, 211.. 
8 Jbid. See 7. (Evol, Law, Vol. I, p, 234). 
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in its most modern sense. This class of property consists 
of sacred objects only of which Churinga’ may specially 
be mentioned.? Though kept in the sacred store house 
of the local group under the charge of the headmen, these 
Churingas are somehow or other regarded as the property of 
the individual members, property which its owner can never 
personally possess, can neveř dispose of. “If the man has a 
son of mature age, then on the death of the parent the son 
will take charge of them—the eldest son, if there be more than 
one. If, however, the son be a mere boy, they are taken over 
by a younger brother of the dead man until such time as the 
son is mature. If there be no son at all they pass permanently, 
into the brother’s possession and will in due time descend to 
his eldest son.’ In the case of a female, though she may 
have a “churinga nanja” she is never allowed to see it and 
at her demise, it is handed over to a younger brother of her. 
In case she has no brother in blood her ‘okima’‘ or ‘arungo’® 
decides upon some tribal brother, younger than herself, to whom 
it is given. It may be mentioned here that among the Warra- 
munga natiom of the Totems individual proprietary rights in 
the sacred ceremonies are not recognised : these belong to a 
group as a whole. The reason for this difference, as given by 


1 Or Tjurunga (Wundt, Folk Psychology, p. 117), 

? The possession of Churinga is at present of real material value 
inasmuch as not only is there a considerable amount of repute associated 
with the possession of them, there is also this material advantage 
that young men who are shown such Churingas for the first time have to 
present the owner of them ‘with an offering of, food. F irst-showing of 
Churinga is an important ceremony among these Arunta people and 
takes place at their initiation ceremony. (Native Tribes of Central 
Australia, vol. Law, Vol. I, pp. 223, 234.) See also Wundt, “Folk 
Psychology, Tr. by Edward Leroy Schaub, p. 117. 

3 Ibid, p. 234. 

4 Father, 

& Grand-father. 

8 Evol. Law, Vol. I, p. 235. 


5 


34 THE LAW OF PRIMOGENITURE 


these Totems themselves, throw some light on their idea of 
heredity. The great ancestors of the Warramunga, they say, 
_ did not themselves perform the ceremonies, and hence their 
living representatives, who are no other than the spirit indi- 
viduals of those ancestors now reincarnated, can have no 
individual association with or proprietary right in these sacred 
things and in the associated ceremonies. 

We might recall here what Mateer' describes as 
‘Primogeniture run mad.” ‘Mateer gives this name to the 
Malayalam Brahman system in which the eldest son alone is 
entitled to legal marriage. Barbosa’s account says that, “they 
marry only once, and only the eldest brother has to be married, 
and of him is made a head of the family, like a sole heir by 
entail, and all the others remain bachelors and never marry. 
The eldest is heir of all the property.” 

These unearthed fossils of primeval ages belong to a 
strata only remotely akin to the modern formation. To under- 
stand the connection fully we must not overlook the gradual 
development of the idea of a human family and with it, and 
closely connected with it, the evolution of the idew of property. 
The modern institution of primogeniture is indeed a branch of 
the law of inheritance ; and as such its history must be closely 
connected with the history of family and property. The law of 
inheritance must, by the very nature, take its shape from the 
constitution of the family and must also depend upon the 

nature of the property, since it professes to 
Primogeniture be- effect a transfer of the estate and appears 


ing a branch of the ; , f 
law of inheritance i's only when the family is decomposed into 
history ‘closely à yee A 
connected with the its elements. If in primitive times property 
history of the family . . 3 
constitution and of belonged to the community, succession would 
t 

nee only represent the absorbing right, of such 
community. ‘The right of the community would prevail in 


such times and the individual would be entirely absorbed by 


! Native Life in Travancore, p. 170, 
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the collective entity and would lose his personality. Testacy, 
the act of an individual, would necessarily be unknown in such 
atime.' If however, there be any time when the family or 
community would be denied altogether and the indiv idual Would ‘ 
have an untrammelled right to decile upon his own duties, 
there would be no laws of intestacy and testamentary inheri- 
tance would cover everything. 

Property, as has already been said, is subject to evolution 

and as such has a history, a history inti- 

toe ery is subject mately connected with the history of the 
family. In its last analysis a history of pro- 

perty will be the history of human nature itself, because, says 


1 See Bigelow on “ The Rise of the English Will ” (Anglo-American 
Legal History Series, Vol. III, p. 770). There may however develop a 
Law of Testacy in a community where the individual still occupies a 
secondary position. See ‘‘ The Mediaeval Law of Intestacy ” by Charles 
Gross (Anglo-American Legal History Series, Vol. III, p. 723). 
During the middle ages the last will was usually the epilogue of the 
last confessio® The intestate was regarded with horror as an infamous 
person who had Med unconfessed. The intestate could not be buried 
in consecrated soil, as he died without providing for his salvation. See 
also Pollock and Maitland, Bk. II, Ch. VI, 84. Traces of true testacy 
are nowhere found in our ancient literature, and the single instance of 
such an attempt that I have been able to trace out is the passage speak- 
ing of the disposition of all the belongings of the Angiras in favour of 
Navanedisto occurring in Oitareya Brahmana, which failed to produce 
the desired effect. Rigveda, III, 49, 4, may also refer to a will : it seems 
to import an idea similar to that conveyed in the Roman maxim: uti 
legasit suae rei ita jus esto. But see also IM, 45, 4; I, 116, 3 which 
would imply donatio mortis causa. At Athens there was not testacy 

until the times of Solon; and that which was then legalised was „SO 
partial in its operation as can only be named a merely “inchoate ” 
testament. A striking passage in the laws of Plato {ttests the pre- 
judice experienced by the ancient promulgators of codes against any 
claim ta a posthumous control over landed property. See Plato, Legg. 
XI, Groto Plato, Vol. ITI, 435-436. At Rome, it is true, the case at first 
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Miraglia,! “ property is freedom applied to things’ and freedom 
is nothing but ownership of self.” “In all manifestations of 
human activity progress is the divergence from the simple to the 
' complex, from formless homogeneity to varied heterogeneity, 


sight appears to have been different. But see controversy round the 
maxim “uti legasit super pacunta tutelave suae rei ita jus esto.’—There 
is one view that the maxim is only fragmentary and had previously 
contained some such clause as “ siecui gulli sint liberi.’ This would 
protect the rights of the children. 

1 Miraglia, Comparative Legal Philosophy (Modern Legal Philo- 
sophy Series, Vol. III). 

* According to Locke and his followers labour is the basis of ` pro- 
perty—Locke’s Civil Government, Ch. IV. M. Roder in his Die Grundzuge 
der Naturrechts, § 79, remarks that labour establishes between man and 
the objects which he has transformed, a far closer connection than 
mere occupatien. Labour creates value: accordingly it seems just that 
he who has given birth to it, should also enjoy it. M. Thiers says, “To 
every one for his labour, because of his labour and in proportion to his 
labour.” No legislation however ever allowed that labour or specifica- 
tion was alone a sufficient title to establish property. M. Renouard 
says (Du Droit Industrial, p. 269), “If labour alone con‘erred a legitimate 
ownership logic would demand that so much of the material produced 
as exceeds the remuneration of such labour, should be regarded as not 
duly acquired.” Laveleye in his treatise “ De la Proprite et se Formes 
Primitive ” contends that if labour were the only legitimate source of 
property it would follow that a society, in which so many labourers live 
in poverty and so many idlers in opulence, is contrary to all right and 
a violation of the true foundation of property. The theory would. 
therefore mean a condemnation of all the modern organization. Accord- 
ing to Kant specification creates a provisional ownership, which only 
becomes lifial by the consent of all the members of the society. Many 
writers of very different shades have maintained that property is the 
créatuie of law. ‘ Banish government,” says Bossuet, ‘“and,the earth 
and all its fruits,are as much the common property of all mankind as 
the air and the light...” Montesquieu (Esprit des lois, XXVI, c. 15) 
uses nearly the same language. Mirabeau announced that private pro- 
perty is acquired by virtue of law. Property, according to Robéspierre, 
is the right to enjoyment guaranteed by law. Bentham is of opinion 
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accompanied by the greatest similarity and profoundest 

correlations of parts and by constantly 
seis conception of increasing perfection of attributes.” Our’ 

Vedic Rishis expressed this conception of 
progress by saying that from *the one and from the 
whole, before the existence ‘of any subdivisions of the great 
unit, there came a division and separation of parts 
which tend to develop into one distinct and concrete unit or 
whole developed to its fullness, a harmonic synthesis very 
different from the original and embryonic synthesis." The 
human community was at first one in which the mdividual 
was only a part and instrument; then he developed concrete 
individuality,® trying to free himself from society, and tending 


that property and law were born together. Before law there was no 
property; banish law, and all property ceases. Cf, Hindu theory 
of property—Mitakshara. Others contend that the notion of property 
must precede the law. According to Roscher, Mill and Courcelle 
human nature is such as to require property: Ihering in his own way 
says that the purpose of life's maintenance produced property, and 
traces the origingof property to human concern for the coming days 
called forth by bitter experience. Pgoperty then is the result of efforts 
directed not merely to the acquisition of momentary need but to the 
acquisition and storing up of means of support not needed until the 
future. 

1 Miragila, p. 403. 

2? See Rigveda: aq annaaanaltdafay onfa yana ae: | (X, 82, 6). 
See also I, 67, 3. Again: waad awn aĝa amenq a qr: fa y me 
(X, 129, 2). Also: magiaa mA A ana ce aqfaa a: gyng 
maa: faa ay ma a (X, 129, 1). See also Rigveda X, 129, 3; 
X, 129, 4; X, 31, 73 X, 31, 8. ° s ° 

3 Kohler says, “ the course of humanity’s development from the 
beginnigg has been this: first mankind acts in groups; the indiviiual 
being absorbed in such a group; the law is the law of the group, 
not of the individual; the group is the guiding power; labours and 
amusements are shared in common, and it is not the individual 
that thinks buteth€ group. Hence institutions are produced like 
group-marriage, communal - ‘propegty and common labour. In this 
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to reach a rational harmony between his particular determina- 
tion and the social. 
earn is also the evolution of property. Being at first 
collective, it becomes individual and egoistic 
im senda and finally are to take its place in society 
aad ORAiN, and the state.": It will be beyond our purpose 
to enter into the controversy as to whether 
‘ the collective property of our remote ancestors was the effect 
of a sense of justice or an instinctiye affirmation of the natural 
rights of man and the conception of equality,”’? or whether 
‘it was only the consequence of two necessities, one a natural 
development, the other, a product of social state? Nor is 
it necessary for us here to enter afresh into the controversy as 
to whether the progress of property has been from the commu- 
nal to the individual, or whether collective property is only the 
extension of individual property to a family more or less large. 
The dispute seems to be over and it is now generally believed 
that property in land was at first collective * and that private 
ownership was first recognized only in the products of labour. 


P 
way only mankind can resist its_enemies and wring enough out 
of nature to preserve what it already has with the scantiest development 
of cultural means. To what extent the individual is absorbed in the 
group is shown by the fact that to be thrust out of the community is the 
worst evil that can befall a man.” In proceeding to assign reason why 
the history of the world had to begin with collectivism, Kohler says that 
the enemies of man were so many that only strong cohesion could over- 
come the dangers that threatened him, Cf. Oit. Br., IV, 8: @ 2ar afangeara 
fanarenfacagqu waaa @ aqme. See aiso Sat. Br., J, 1, 1. 

1 Miraglia, 404. Beldt places individual property first. For a cri- 
_ticism of Belot’s view, see Miraglia, p. 418; see also Maine, Anc. Law. 
2 _Laveleye, Primitive Property. 

8 This is Belot’s view. See note 15. 
4 See ‘Modern Customs and Ancient Law of Russia” by M. 
Kovalevskey and ‘‘ Russia, Political and Social ” by Tikhomirov—the 
chapter on Russian Mir; land in central Africa belongs, to community ; 
in Java the owner of soil is God, the Dessa or community has the use. 
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“ It can no longer be doubted,” says Miraglia, “ that in 
India, before the system of caste, property was collective. 
God gave the land to men for their enjoyment simply. They 
had no existence apart from the life of the tribe or family? 
When caste was introduced, the Brahmans considered that God 
had given them the land which’ they allowed others to use.’ 


In Peru the property is governed by a system of patriarchal and 
authoritative communism. The system of communism is still in full force 
among the aboriginal tribes of India. Indian village communities certainly 
point to collective property in land. See also the village communities in - 
certain provinces of Spain, Altmarck, Ancient Scandinavia, Denmark 
and Jutland as also among the acient Britons and Afghans. 

1 Mirdglia, p. 406. Cf. also the Hebrew legends. As a result 
of the theory that it was their gods who gave all wealth these Vedic 
Aryans declined torecognize any proprietary rights of the aborigines Cf. 
fa a wala macy Tatnint ex aaa wa) SHAT NAPS Fay rare’ aaa 
(Rigveda, IH, 53, 14); Sat. Br., VI, 1, 2, 25. But the saying “ surely 
the bricks possessed of prayers are the nobility and the space 
filers are the peasants; and the noble is the feeder and the 
peasantry is% the food,” indicates (S. B. E., Vol. XLI, p. 153) a sort 
of feudalism pr@ailing in India in these early days. Baden Powell 
(in his Indian Village Communify, p. 190) urges that the Vedic 
Aryans were landholding aristocracy superimposed upon an 
agricultural aboriginal stock, But, without ignoring the possibility 
that the Dravidians were agriculturists, there is no reason to deny that 
the Aryans were so likewise. The Vaisyas of these Aryans took 
to agriculture, or rather the members of these Aryans that took to 
agriculture became later on Vaisyas. In fact their Vedic name 
‘Vis’ denotes people. In Oit. Br., VII, 29, the Vaisya is described 
as qqa Way, Weed, aawa Fa, ete. Their superior lords were 
Rajanyas, cf. wary usdarage taq via (Kath. Sam., XXVII, 4). This 
points to Ksatriya, and not Brahmana, as the caste theoretically overlord 
of tae lands. (Cf. also maù anal ten afew: aad 2araaareta — 
Oit. Br., XXXIV, 2.) These Ksatriyas however weræfar from the real 
proprietors. Cf. “Yama is the Ksatra and the fathers are the 
clansmen ; ; and to whomsoever the Ksatriya with the approval of the 
clan, ‘grants a Settlement, that Settlement is properly given.”—Sat. 
Br., VII, 1,1, 4. S. B. E., XLI, pe 299. See also later, 
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A detailed examination of the real worth of this statement must 
be reserved for a later chapter. All that should be noted here 
is that collective property in India seems to have been an 
‘institGtion of the pre-Vedic age or at least of an age preceding the 
composition of the Smritis. ‘The vast continent of India may 
be said to establish an epitome oi all possible forms of ownership, 
from the corporate property of the village community to the 
absolutely private property of the individual. In those parts 
of India where the Smritis were composed, the common enjoy- 
ment by the village community of pasture-ground for cattle 
appears to have been still in vogue ; but the arable land was 
already held in' severalty. The owner of a field is often referred 
to in the Smritis, and everything which is said about his position 
and rights, e.g., about his claim to damages for trespasses on 
his ground and about the decision of boundary disputes 
between two landowners, shows him possessed of all the sub- 
stantial attributes of independent ownership.” This is an ex- 
tract from an eminent author who supports his opinion by all 
possible authorities. As to the Vedic age it may be 
noted that there are in the Rigveda” ample evidence of 
the existence of separate fie.ds and there 

Vedic indications are passages* which may possibly refer to 
la P- individual occupation of them.’ The word 
‘ksetra’ as used in the Rigveda clearly points 

to the existence of such fields carefully measured off,’ though 
in some passages it means simply cultivated land. In the 


: Jolly,” F. L. L., V., pp. 88, 89. 

s gafear's qua Qaven saat wafaaa) aay Qa’ afafa: frar fa: angair 
anga: aa: a (I, 100, 18), afaa fanga naa qa matani gama (1, 110, 5), 
See alSo III, 31, 15; IV, 18, 5; IV, 41, 6; V, 31, 4; V, 33, 4; Vè, 2% 4; 
VI, 28, 2; VIII, gs, 5; X, 33, 6; X, 50, 3; IX, 85, 4; IX, 91, 6; etc. 

8 See Rigveda VIII, 91, 5, where Apala invokes Indra to make 
her father’s head, his field and her uterus productive. 

4 See above ], 110, 5. 
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Atharvaveda and! later the? sense of a separate field is clearly 
marked. Then again.we have the words ‘ khila’ è and ‘khilya’ * 
denoting waste lands lying between cultivated fields and conse- 
quently implying the existence of separate fields. These separate 
fields are sometimes designated ‘urbara’ and there® are 
passages in the Rigveda where a father’s urbara is likened to his 
head.* These fields are ofteh spoken of in the same connection 
with children,’ and there are passages ° that speak of individual 
disputes over them. There are, besides, passages in later 
Vedic literature which give us lists of property belonging to 
a man, and such lists contain fields and houses. The precise 
nature of the right, of course, cannot be determined from these 
texts; and before anything is said of the exact nature of such 
rights we must be sure of the legal relationship existing 

between the head of a family and its members. 
nisace, family orga- Such relationship is nowhere explained in the 
Vedic literature and can only be conjectured. 
There are texts that would seem to refer to extensive 
right of the father over the person and property of his 


1 IV. 18,5; V. 31,4; X. 1, 18; XI. I, 22, etc., etc, 
+ Tait. Sam. II, 2, 1, 2; Chh, Up. VII, 24, 2, etc., etc. 
3 Ath, Veda VII, 115, 4; Sat. Br. VII, 3, 4, 1 
* Rigveda VI. 28, 2; X. 142, 5. Pischel thinks that the meaning 
intended broad lands used for the pasturing of the cattle of the commu- 
nity. Oldenberg points out that the same is rather the land which lay 
between cultivated fields. Sayana takes feqq to mean qufaga’ ara, 
5 Rigveda I, 127, 6; "IV. 41,63 V. 33; 43 VI. 25,4; P 50, 3; X. 
142, 3; Ath. Veda X. 6, 33; 10, 8; XIV. 2, 14, etc., eté, ° 
6 See above, Rigveda VIII. 91, 5. ‘ 
~ NY fe 8 ana virg gård Te | == 
CAG HH TH aaa aaa un (Rigveda lV, 41, 6.) 
s at ar ye ma CTE ele aT, wT A | AS eT ity oa TE, famed? 
gång aat u (Rigveda VI, 25, 4) 
° See Chh. Up. VII, 24, 2 


6 
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son.’ He had, it seems, absolute power over his children, and 
could, if he so desired, sell them. A son moreover seems to 
have been incapable of acquiring any property fer himself,’ and 
any injury done to him would, it seems, be an injury to the father.® 
A further detailed enquiry into the question will be out of place 
here in this preliminary survey, and must therefore be deferred 
for some time. Meanwhile it may be inferred from all that 
has been said that a Vedic father seems to have a sort of indivi- 
dual ownership in the family property subject perhaps to some 
Vedic village and relative rights of its subordinate members.' 
tribal communities. There are ample references to village and 
tribal communities in the Vedic literature č: but it is very diffi- 
cult to appraise the exact relations subsisting between these 
several institutions.’ Nor is it easy to give any definite account 
of the system of land-tenure prevailing in Vedic India. An 


» ga Ama set we gaa a fret ware, (Rigveda I. 116, 16). From 
this statement Zimmer (Alt indisches Leben, 316) infers the existence 
of a developed Patria potestas. But to lay stress on this isolated semi- 

mythical passage would be unwise. See also story of Sunasepha (Oit. 
Br. 33, 3) and also X, 85, 32, Story of Sunasepha, Olt. Br. 33, 3; from 
the same it appears that a father tost such power at a certain stage as 
did Harischandra over Rohita, 

2 See X, 85, 31, etc.; I. 126, 3. 

8 See above, Rigveda VI. 25, 4; also VI. 25, 6; etc., etc. 

4 As to the possibility of coexistence of these two kinds of rights 
see ante. 

5 _ Rigveda X. 62, 11, X. 107, 5; VI. 2, PIRA Br. VII. 1, 1, 4, etc., 
etc. 

6 But see Sat. Bre (S. B. E. II, p..110), where the following 
are named in descending order of authority : (1) King, (2) King’s brother, 
(3) Suta or Governor of a Province, (4) Gramani, (5) a tribesman. . This 
Gramani seems to have been an officer of the king in Vedic age ‘holding 
his office by King’ s appointment. He is mentioned as one of the offi- 
cer’s of the king (Tait. Sam. I, 8, 9, I; in Tait. Br, I, 7, 3, 1: in Sat. Br. 
V. 3, I, 1) and is one of the eight “viras ” forming the royal ertourage. 
(See Panch, Br. XIX, 1, 4.) 
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attempt will be made in a subsequent chapter to examine the 
question as to how far the individual or the family was recog- 
nized as owner of landed property. That the homestead lands 
stood on a different footing from agricultural fields and pagtoral , 
grounds seems sufficiently certain.’ , ° 
It has already been intimated that while property belonged 
to the community, succession would only represent the absorb- 
ing right of the family. Howthis may contain the real germ 
of primogeniture will be adverted to later on. Before pro- 
ceeding to that, it seems necessary briefly to consider the 
reason which, in early times, produced the strict connection 
ae eee between the family and the property, and 
tion between the fa- which so constantly relegated the actual 
inily and the property, ‘is ; ‘ 

i possessor to a position little superior to that 
of a life-tenant. It is indeed only from an examination of this 
point that we are able to comprehend the important privileges 
which, notwithstanding all that has been said, was “undoubtedly 
attached to the positicn of the eldest son. The answer 
to the question must necessarily depend on the solution which 
we prefer tqaccept of another and far wider problem, to which 
only the sligitcst and most cursory allusion can here be 
made. What was the tie thate bound the ancient family 
together? Two conflicting answers to this question have been 
suggested, both of which appear to contain a certain amount 
of truth, while at the same time each hypothesis has been 
unduly pushed too far to account for phenomena which may 
be best explained by its rival theory. According to the view of 
which Sir H. Maine is the chief exponent, 
the reply is very simple. Societys according 
to him, was based on consanguinity, "because in fts earlier 
stages there was no other bond by which it could possibly be 
held™together. The rules by which authogity was maintained, 


Maine’s theory. 


: = at aaga afe faa eet | (Rigveda) VI. 25,6. weargdee 
airg wen gra n (Rigveda I, 127, 5). ° 
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property administered, and its devolution regulated, in the 
joint undivided family, the village community, the sept, the 
tribe, and the archaic state, existed because they were empha- 
| tically natural, and because it could not possibly have occurred 
to thost who framed and obeyed them to frame and obey laws 
of any other kind. i 
The counter theory finds its most complete exposition in 
M. Fustel de Coulanges’ “Ancient city.” According to Cou- 
langes, ancient family was knit together exclusively by the 
The counter theory fluence of a religious feeling, or as we 
eee might say, of a superstition of the grossest 
kind.’ He thus explains the tenacity with which it resisted all 
modifications from without and its comparative inaccessibility 
to the solvent influence of civic life? The superstition referred 
to consisted in the belief that the dead ancestor of the family 
still lived somewhere, that his comfort and well-being depended 
on the assiduity with which his material wants were gratified by 
his descendants, and that he was able and inclined, if neglected 
or despised, to exercise a malign influence on the future 
prosperity of his house.® i 


1 This view of Sir H. Maine is substantially the same as that 
adopted by Aristotle in the opening chapter of his Politics, 
3 See also Cox’s.History of Greece, Vol. I, Chap. II, pp. 10-16. 

-8 Such was the belief of our Vedic forefathers: they believed that 
when they performed the Yajnas the manes of their ancestors came to 
seat themselves beside them and took nourishment which was offered 
them. Of. sw nfe ofaad irate aa: wer: fagia Aafa: | (Rigveda X. 15, 9); 
also waq ar frt ryt (Rigveda VI. 52.4) Aq wa qro tam ga ww 
fae Gest: | FUR: awn: Sge magaan (II. 55, 2). See also 
Rigveda I. 110, 1 and 2 ;. IV, 35, 8; etc., etc. According to Chh. Up., 
“ The"spirits go to the world of the fathers, thence to the é:he: and 
thence again to ie Moon.” Having dwelt there till their good works 
are consumed, they return again that way as they came” faqetwraratae 
wma, waaay, etc. (Ch. Up. V, X, 4). The necessity for food in the 
after-life becomes more and more felt till this food the fathers make 
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It is useless to enter into a discussion as to the relative worth 
of these two rival theories. Still one must say that what 
may aptly be called the religious theory undoubtedly constitutes 
one of the many valuable contributions to our knowledge of“ 
the early history of ‘institytions. Thé earliest form of religious 
rites evidently took the shapt of a worship of the dead,’ 
which their lineal descendants were bound to scrupulously 
maintain; and which could not be offered without gross impiety 
by any but the scion of the house.? Hence, if not entirely, at 
least in great measure, arose the importance universally 
attached to the preservation of the continuity of the family, the 
violent prejudice entertained against the alienation of its here- 
ditary land, and the heavy penalties with which Hindu, Greek 
and Roman law agreed in visiting the removal of ancient 
boundaries. Between the gods and the soil these people of the 
early ages saw a mysterious relation; and the family, which, 
through duty to ancestors and religion, remained grouped around 
its altar, was as much fixed to the soil as the altar itself. The 
right of property was established for the accomplishment of a 
hereditary worship, and it does not therefore fail after the short 
life of an indivMual, but continues with the continuance of the 
domestic religion, and descend$ to one whois-to continue the 
religion.” The property, according to our Vedic forefathers 


their lives’ sustainer (Ath. Veda VIII, X, 23). For the prevalence of 
such belief in Japan see “The Story of Japan ” by Dr. Murray, 
p- 59; cf. also the Chinese custom. 

1 For ancestor worship among the Vedic Aryans seg Rigveda I, 
100, I and 2; HI. 31, 2; VI, 33, 1; VI, 52, 4 ;°X, 15,9; X, 49, 101, etc., 
etc, Ath. veda VIII, X, 19 and 23; XVIII, 49; Sat. Br. II, VI. I. 34 and 
36, etc., etc. aes 

™ CF. the Chinese custom of worship in the ancestral hall. See 
also“their worship of the ancestral tablet. See also Anc. City, p 
108, Athenian custom of eldest son’s receiving the household goods 
as forming special share of inheritance. 

3 Anc. City, Chap. VI. 
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arose for yajnas,' and if any person left a son behind, such son 
had to perform these yajnas wherein his deceased ancestors 
would be offered repasts.” Hence, too, may be best explained 
` the absence, in the earliest times, of all conception of testamen- 
tary power, and the rigorous refusal of permission to dispose of 
by will the paternal estate even ‘when the increasing value and 
quantity of other kinds of property. had engendered a liberty of 
bequest therein. Hence, too, and hence alone, we can under- 
stand the real meaning of those sacra which still form a material 
part of the law of succession to a Hindu’s estate, and which at 
Rome became in time so burdensome that the juris-consults of 
the age of Cicero found no more fertile field for their ingenuity 
than in devising methods of conveyance which should separate 
them from the soil and elude their obligation. 
If then the continuity of the family and the maintenance 
ae er of its ancestral rites practically formed the 
bably first appoarsas basis of archaic society on which the whole 
enn superstructure was gradually raised, it will 
become equally evident that its continuity, all-important as it 
was, could not possibly be maintained for any length of time 
without some such device as primogeniture.« As long asa 
family was an independent institution, and even after a state 
has grown up around it, so long as the family maintained its 
distinctive character of an ‘Imperium in imperio,’ it must have 
always hada single head, who was at once its law-giver and 
its priest He was also the sole administrator of the 
ancestral property. His position, of course, was far from 
that of a genuine owner. His character, in fact, was essentially 


e 6 a 


Cf. Rigveda aaaea: , etc., in I. 127, 9. 
~ Rigveda III, 3, 2; 33, 1; 40, lo, etc., etc. 
But see,fos?, note Q. 
Cf. Prof. Sarvadhikari’s Hindu Law (T. L. L.) (Second Ed.), 
p. 176: Primogeniture represented the claims of communism, and the 
principle of equal distribution represented those of individuality. 

See also Dr. Hearn, p. 81. l 
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representative ; and doubtless he knew no indulgences and 
opportunities for enjoyment denied to members of the house- 
hold. He administered to the common fund for the equal 
benefit of all, living and departed. To strangers, perhafs, he“ 
alone was responsible for,the misdeeds of his kinsfolk.! On 
the death of such an elder, his place was obviously not suscep- 
tible of joint occupancy and must have devolved on the eidest 
and ordinarily the ablest of the survivors. 

We might here refer ta the Malayalam system of “ Primo- 
geniture run mad” already noticed. The point, which mere 
observation from outside fails to clear up, is, in what sense 
property can be said to pass to sisters’ sons in communities in 
which family property is held jointly. The Malayalis are litigu- 
ous, and the chief character in their law-suits is the Karnavan. 
It is possible that if we could unravel the past history of this 
personage for the last four thousand years, we might find in it 
the key to all the idiosyncracies of Egyptian marriage law. 
The Karnavan is simply the senior member of the Malabar 
family community, the administrator of the family property, 
and the natural guardian of every member within the family 
group. The property is vested in the Karnavan for the 
common good of all and is indivisible.” 

It is clear from the above that the inheritor, whether a 

PEE E nl primogenitus. or not, in such an age, is far 
that of an absoluto from the absolute owner of the property. The 
ime historical development of the laws of inheri- 
tance, as has already been said, is intimately connected with 
the evolution of property and of the family. It, cannot be 
doubted that the principle of intestate succession "jes greatly 
in consanguinity, or in that ethical organism of the family which 
shows _itself by a community of goods. When the family 


1 Cf. the authority and function of a Russian ‘ Bolschak,’ and a 
Servian ‘Domachin.’ See Kovaleysky’s Modern Custom, etc. 


4 Mayne, § 264, 
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becomes certain and establishes itself in certain places, its 
definiteness prompts its members to the cultivation of land, 
and later makes the beginning of ownership which appears as a 
“ colle¢tion of means suitable for the preservation and develop- 
ment of that collective body. Ownership in a family undergoes 
modification according to the nature and purpose of the family 
itself, which is an interpenetration of persons, a communion of 
sentiments, affections, ideas, and wills. There cannot, in such 
a state of things, fail to be co-ownership. In every age and 
country the members of the conjugal and domestic societies 
have attempted to make assignments of family goods upon the 
death of one of them, and have thought themselves injured if a 
stranger took possession of any. The sons, participators in 
the community, did not acquire new right upon the death of 
the father, but merely obtained greater freedom in the adminis- 
tration of the goods of the family. The inalienability of 
family goods. is the principle of all primitive laws which always 
regard the entity and not the individual as the subject. Such 
a form of co-ownership is a communio pro indiviso ’ in which 
a co-owner has an equal right to individual ownership on the 

“pars pro diviso,” and where the family is an ünequal society 
with superiors and inferiors, the inequality does not render co- 
ownership impossible,’ but only makes the different members 
enjoy an unequal property right as in our Mitakshara family. 


3 Miraglia, Comparative Legal Philosophy, p. 745 (Modern 
Legal Philosophy Series, Vol. HI). ms | 

2 Of. Rani Sartaj Kumari vs. Rani Deoraj Kumari (L. R.15 I. A. 
51): “It must be conceded that the complete rights of ordinary co- 
parcenaryship in the other members of the family to the extent of joint 
enjevment and the capacity to demand partition are immerged i in or 
perhaps, to use a more correct term, subordinated to the title ot the 
individual member to the incumbency of the estate, but the contin- 
gency of survivorship remains along with the right to maintenance ‘in a 
sufficiently substantial form to preserve for them a kind of dormant co- 


ownership. 


t 
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This however is different from another form of co-ownership 
which may be termed ‘domestic co-ownership ’ and which pre- 
supposes the distinction between relative and absolute property. 
“ It is founded on the full and absolute right of the father,’ 
head, governor and representative’ of the family, and on the 
relative rights of its members, *who have a right conditioned 
upon the death of the father. Whoever has a full property 
right insomething over which another person has a relative 
right, can use and consume the thing to a definite and reason- 
able extent. If there is co-ownership between him who has 
full right and him who has a relative right, the first must use 
it for the purpose of co-ownership and society. The nature of 
the relative property being what it is, and this right of property 
not being limited except in relation to a full owner, it follows 
that the relative owner has a right above all other persons to 
its use and control ; and that upon the death of the full owner 
these goods become his absolutely. From this rises the right of 
the relative owner to demand that the property be so placed that 
at the death of the full owner they can be distinguished so that 
he may suceeed to all his property.” ' 


Various have been the theories as to the original idea of 
inheritance. If the theory that “the purpose 

ooginal, view of of life’s maintenance produced property” ? 
contain the least grain of truth, and if we 

remember how belief in the after-lfe existence, in which the 
departed would have all human passions and wants, and would 
require material help from the survivors on earth for the satis- 
faction of these wants? was once as wide as the eagth itself, it 
may not be very difficult to understand that law in sueh a state 
of things could not consistently have refrained from taking 
steps.ta-ensure provisions for this major part of one’s existeffte, 


i Miraglia, Comparative Legal Philosophy, Chapter XXI, p. 712. 
2 Thering. | na: 
7 
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It would be the bounden duty on the part of every family to see 
to the comforts and happiness of its departed members no less 
than that of the living ones.’ Gradually of course, when the 
community grew large, the entire body of the kins of a departed 
soul might ‘not feel equally concerned with his affairs. His 
nearer and dearer ones will naturaily be more solicitous about his 
after-life comforts than the more distant relations. Any special 
exertion on their part towards making provision for their 
departed ancestors would be looked upon with praise by all.? 
This would gradually develop a duty in them specially to see 
to the welfare of these departed. The fulfilment of such a 
duty would necessarily be onerous and involve much exertion 
on the part of such relative or relatives. In such a state of 
things, it is hardly difficult to understand how privileges by 
way of reward and recompense would gradually cluster round 
this onerous duty, and would, in time, grow into rights which 
would survive that superstitious sense of duty that might drop 
off with advanced culture. 

Still what was the origin of primogeniture in its present 
form ? Primogeniture in primeval ages, 
which we had been so long discussing, was 
undoubtedly very different from what we have 
at present. The instances that have already passed under 
review mostly indicate that, probably “originating from a sense 
of convenience, the eldest sons were sometimes accredited 
with certain religious and political distinctions which other 
children did not receive.” The question is admittedly very 
obscure. Sometimes the rights or duties of an eldest son 
partook of the nature of domestic customs; he was domestic 
high priest, domestic chief and political representative of the 
famaly. Sometimes the private capacity of an eldest son was 
almost insensiply merged in his public importance. In most 


Origin of modern 
primogeniture. 


1 See Coulanges, Ancient City, Chapter VI. 3 
* This can be best illustrated from the social life of the Chinese. 
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cases he succeeded to the entire family estate only as its 
manager and nothing more. And later when partition became 
common, we find him taking special shares ; but before that 
he had been saddled with onerous duties, and these > shecial ” 
shares came to him only by way of recompense. Sometimes 
we see him earning his special Shares and position bv discharg- 
ing some special duty entrusted to him. Such a position of 
the eldest son is apparently at the opposite pole of his position 
at the present age. The modern law of primogeniture means, as 
has already been stated, the devolving of the entire estate on the 
eldest son simply because he is the eldest, and such a son takes 
as owner and for himself, not as mere manager and for others. 
Sir Henry Maine draws a marked distinction between the 
domestic rights of the eldest son which had their mainspring 
Manoirs. T archaic customs, and his public position 
E pasion to ks which involved succession to the headship 
eldest | son in the of the tribe, and embodied the continuity 
' of the chieftain’s power ; and thinks that it 
is only to the latter that modern primogeniture —exclusive 
succession to. property by the eldest son—can, with any pro- 
bability, be tråced.! He finds in feudalism a solution of the 
very obscure difficulty as to the srigin of modern primogeniture 
“ The Key, ” he says,’ “which unlocks this 
ond avout difficulty has rarely been seized by the writers 
erg es to its who occupy themselves in tracing the genea- 
7 logy of feudalism. They perceive the material 
of the feudal institutions but they miss the cement.” The 
solution suggested by Sir H. Maine may be true for modern 
Europe, and Pollock indeed would have he same story told of 
English primogeniture’: “The various customs of inheritance,” 


. 1! Early. Hist. Inst., 198.. 
2? Anc. Law, 237-239. 
. See Select Essays in Pago AeA Legal History, Vol. |, 
P. “i ee ; . 
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Pollock says, “ that are to be found even to this day in English 
copy-holds and to a limited extent in free-hold land, and which 
are certainly of great antiquity, bear sufficient witness that at 
least‘ as much variety was tobe found before the conquest. 
Probably the least usual of the typical customs was _primogeni- 
ture ; preference of the youngest son, ultimogeniture or junior 
chs, as recent authors have called it, the Borough English of 
our post-Norman books, was common in some parts; preference 
of the youngest daughter’ in default of sons, or even of the 
youngest among collateral heirs was not unknown. But the 
prevailing type was equal division among sons, not among 
children including daughters on an equal footing as modern 
systems have it. Here again the effect of the Norman 
conquest was to arrest or divert the native lines of growth. In 
this country we now live under laws of succession derived in part 
from the military needs of western Europe in the early middle 
ages, and in part from the cosmopolitan legislation of Justinian.” ? 
In India, however, where the legal maxims of Rome had no 
action in dissolving and re-constituting the elements of the 
subject the question still awaits a solution. There are more- 
over countries like Russia? where the introduction of the law 
of primogeniture had been attémpted only in modern times by 
the legislature. 

It has been noticed above that Sir H. Maine thinks that 
modern primogeniture may probably be traced to the early 
public position of the eldest son which involved succession to 


» Cf. Kinda law, oferatararmataafafgatng À from which would oftan 
follow the same practical result.” 

2 Pollock on English law before the Norman conquest, ibid. See 
alsauws The Law and Custom of Primogeniture ” by the Hon’ble George C. 
Brodrick, Chap. AF p. 95. But see Prof. Maitland’s collected “papers, 
Vol. 1, p. 175, where he is indignant at the very suggestion of feudal 
origin of the institution. 

See also Pollock and Maitland, ‘ History of English ae 
§ Russia, Political and Social, by Tikhomirov, Book IV, Ch, II]. 
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headship of the tribe, and embodied the continuity of the 
chieftain’s power. You must not however take him to mean 
that the early chieftainships always descended to the eldest 
son of the deceased chief as a matter of right. It will intleed 
be incorgect to say that early headships were 
Syccession to early : ove 
Headship. always hereditary : on the contrary it is natural 
to expect that it was at first only elective. 
It was so elective in early Russia. The old Russian 
Folkmote . was. competent to choose the 
Brag tee i a “chief ruler of the country." This right of 
elective. election of the Folkmote seems early to 
have been. restricted in many ways. The 
little definite information which has come down to us 
only shows that even at that time, the powerful chief had so 
managed that the right of election which Folkmotes exercised 
had to be kept confined to certain families.’ . 

The Folkmote was of course free to pronounce in favour 
of a younger member of that family, notwithstanding the candi- 
dature of an elder one of the same. It will indeed be interest- 

| e ing to note here how the chiefs of the prin- 

Devices to elu .~ .. . 
the election bandi- cipalities of the North-east Russia early 
oe managed to nfake their chieftainship here- 
ditary. In the principalities of Sousdal and of Raisan the dukes 
early eluded this election handicap by associating their suc- 
cessors, ordinarily their eldest sons, during their life-times, in 
the exercise of sovereign powers. The sons were thus 
practically installed in power before the time for these elec- 
tions came, and generally had no difficulty in getting elected. 
This developed a custom by „which the sight of election of the 


people gradually dwindled into a mere right of ratification. 


t Kovalevsky, Ilchester, lecture, 1889-1890 (Oxford University), 
Lect. IV, Old Russian Folkmotes. 

2 Eg., Family of Rurik. 

3 Kovalevsky, p. 146. 
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As time went on even the last vestiges of this right disappeared 
and the chieftainship became. completely hereditary. Follow- 
ing the same principle the famous Ieyasu of Japan, while still 
in power retired in favour of his third son Hidetada in 1605 to 
ensure securing the same' for his son before his death and thus 
to make the office hereditary! Our Vedic literature also 
supplies ample evidence from which we may fairly conclude 

that the early chieftamships were elective.’ 
rca chief- There are indeed, texts in the Vedas which 

would go to point to hereditary monarchies as 
they narrate cases where the descent can be traced.’ The 
terms like eugeqq awa would also imply the same thing.‘ 
Yet in others, as has been shown by Zimmer, the monarchy 
was elective, though it is not clear whether the 
election by the people was confined to mem- 
bers of the royal family only, or extended to 
all the members of the noble clan. Geldner ° indeed argues 
that all the passages that can be cited in support of the view 
of elective monarchy are at least evidence of mere acceptance 
by the people of a monarch who had already succeeded to the 
throne. But in view of what has been said of ‘xussia it is not 
hard to see that this ratification by the people is only a survival 


Geldner's views 
examined. 


! The Story of Japan, Dr. David Murray, Ph.D., LL.D., Chap. 
XIJ, “ Feudalism in Japan,” p. 290. 
3 Rigveda (X. 124, 8) also X. 173; Ath. veda I, g; HI. 4; IV, 
22; Ait. Br. I. 14. Mahabharat. 
Of. Yaşka, Nirukta II, ro: Where we find an example of selecting 
one memher of the familẹ to the exclusion of another as better qualified. 
‘Of the Kuru brothers Davaki and Santanu, the ARERI Santanu was 
seleçted king, Davaki being his priest. 
3 Eg. in cases of ama, RAZIE, ANR, gee, yagqe, wedar tantae, 
BE TN, aT 
t Sat. Br. XII, 9, 3, 3; V, 4, 2, 8 ; also Ait. Br, VII, 12, 17, . 
56 All indischeliben, p. 162.. | i 
© Geldner, Vedische studien, II, 203. 
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of.an earlier fuller right of election. This is indeed something 
more than a mere conjecture based onan analogy drawn from 
a people quite differently circumstanced. You will recognise 
the force of this argument when you will remember thae in 
ean hee India too, the institutfon of Yuvaraj developed 
tution of Yuvaraj, its’ early ;—an institution, exactly similar to that 
ete? whereby the eldest son of a Russian chief was 
associated during his father’s life-time in the exercise of sove- 
reign powers.' It may also be noticed here that when these 
early chiefs managed to make their office hereditary, the rule 
of succession to the principality did not develop any inviolable 
right of the eldest son. On the contrary these early chieftain- 
ships seem to have emerged out of its elective stage as absolute 
properties of the ruling chiefs who could nominate their suc- 
cessors without any regard for anybody’s claims,? and might 
even subdivide principalities among several of their nominees.’ 
However that be, feudalism is no doubt an important 
factor in the formation of modern European primogeniture.‘ 
a If we are allowed here to anticipate the 
Feudalism indeed ais 

is a factor in éhe results of our subsequent enquiries we may 

formation of modergy | 
European primogeni-> State that one of the early outcomes of feu- 
jii dalism was theegrant of the estates called 
“ benefices.” The distribution of property among the victorious 


! Cf, the institution of qe in early India. 

Mababharata, Adiparva, 73rd Chap., 85th Chap, etc. 

* Choice was perhaps confined to the members of the royal family. 

There is no case of selection outside the family. 

Cf. History of Japan ? From Jimmu downwards scarcely an eldest 
son succeeded (The Story of Japan by David’ Murray, Ph.Ds, LL.D.), 
Pp. 47-63. 

3 Of. German Subdivision of principalities. There are numesous 
instances of such subdivision by early Hindu chiefs. Seq Ramayana and 
Mahabharat. __ | | 

4 As tothe nature and extent of the influence of this factor see 
Vinogradoff, Outlines of Hindu Juris., p. 284. See also Evelyn 
Cecil, Primogeniture, p. 17. : 
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Goths was effected in four or five ways.!. Every warrior, who 
was entitled to and was willing to accept, received a grant of 
allodial land °? which he held as his absolute property, free of 
=- servěces to individuals, and which he might leave to an heir 
after his death. When the warriors had been provided for, the 
surplus land belonged, according to Germanic notions, to the 
community or fisc. Part of it was subsequently lavished, with 
somewhat misplaced zeal, upon the monasteries; part of it was 
devoted to the maintenance of the government or court ; part 
found its way to augment the allodium ; and part was allotted 
as temporary possessions to be held for life on payment of 
some rent or service. Tenures of this latter nature acquired 
the name of benefices or honours and were granted both by 
the crown and by the nobles in their private capacity. These 
seem at first to have been granted for life only and as 
such were very precarious.’ On the life-tenant’s death 
the lands reverted ‘to the fisc, but were generally regranted to 
his children out of indulgence.’ At length from being 
hereditary out of favour, they became hereditary as of right. In 
Spain the benefices of the crown were declared hereditary 
before the middle of the seventh century; those of private 
individuals were granted noniinally for life, but could not be 
withdrawn from the heir if he wasa proper person and willing 
to take them. In France, under the Merovingian Kings, bene- 
fices were generally considered to have become hereditary in 


1 Allen on Royal Prerogative, 132-134. 

3 Allodial land was contradistinguished from Feudal land as land 
held without acknowledging superior lord. 

According to Lord Coke, there was no allodial land in England 
' (Coke on Littleton, 93). 
` Spence, Origin of Laws of Europe, 342-343. 
4 Allen, Royal Prerogatives, 134; Spence, 279-280. 
See also Hallam’s Middle Ages, I. 159; 311-314. 
5 Allen, p. 134. See also, Evelyn Cecil, Primogeniture, 


pp. 18-19. 
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587 through the treaty of. Audley, which was confirmed by an 
edict of Clotaire II in615. Charlemagne, however, scarcely 
tolerated or granted other than life possessions.} 

Had the iron grasp of Charlemagne continued, this s tarning’” 
point might never have been reachdd in his empire ; but a long 
line of able rulers is a thing ‘unknown in history. The weak- 
ness of Charlemagne’s successors doubtless hastened the 
change. They could not sustain his accumulated greatness, 
his colossal power of welding together the multitudinous reli- 
gious, political and intellectual forces. The unruly beneficiaries 
did not think life-possessions an adequate guarantee for power. 
Frequent hereditary grants were feebly acquiesced in by Lewis 
the Debonaire.? “In 877 Charles the Bald yielded so far as 
to issue a famous capitulary making every benefice hereditary, 
and implying a known usage that offices held by the leading 
nobles should be hereditary also.“ It was perhaps only framed 
for temporary purposes; but it marks the first recognition 
of a mere possibility as a systematic practice, and betrays a 
laxity which could not possibly have occurred under a strong 
government, Little by little the ground was giving way, 
and hencefé?ward great lords reserved to themselves the 
right to select their successo% from among their children.” 
It would indeed be curious to know precisely when, why, and 
how their general right of selection was curtailed. They had 
struggled hard against the crown’s right to evict their 
descendants from their lands, and they had won. It is now 
their own turn to experience a limitation of the right they 
had gained; but the enemy was not another rival power ; it 
was the most subtle of all agencies: the insidious effect of 


1 Montesquieu, Esp. Lois, LIV, XXXI, 7. | 

Allen, p. 210, _ : 7 s 
* Allen, p. 210. Hallam, p. 31. ® : | 
3 Spence, 282; Stubb’s Const. Hist., I. 254. 

+ Montesquieu, XXXI, Ch. 29; Hallam, Suppt. notes, 97. 

5  Montesqĝieu, ne Ch. 2g. | 
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a custom. The right they had fought for was that their 
benefices should descend to their children; the rule that 
set in was the immutable succession in the eldest male 
line,” ¢ 
This course of things has not been quite unknown in 
India too. The ‘noblesse’ of modern India 
the greveh of omi are the Zemindars and Talookdars of to-day. 
daries in India, Their power also arose in turbulent times, 
when the central government was extremely 
weak, little able to resist the presumptuous assertions of strong 
local chieftams, and scarcely anxious to do so, provided the 
customary revenue dues were punctually paid into Imperial trea- 
sury. These Zemindars were originally mere revenue officers and 
local representatives. They were the Chowdries under the 
Hindu Rajahs and Crories under the early Mahomedan rulers.’ 
It will be seen later how from being mere revenue officers 
and local representatives they gradually stepped into the 
position of proprietors claiming an indefeasible right to the 
soil. It may only be mentioned here that the Zemindars and 
other subordinate land-holders owed their position tqa.a gradual 
and fraudulent assumption ê; and could not, at- first reckon 
on retaining it except by their own strength. We hear of 


1 For further development see Spence, 398. | 

Burton’s Hist. of England II, 247; Digby, Hist. of Real Property, 95, 
for the origin of ultimogeniture; See Vinogradoff’s “Outlines of His- 
torical Jurisprudence,” p. 285. 

2 Fifth,Report, pp. 81, 82. See also Ramkanta Das Mahapatra 
vg, Chowdhery Shamanandé Das, 9 C.L. J. 497 (P. C.) per Sir Andrew 
Scoble at p. 504, 
©% Galloway’s ‘‘ Observations on the Law and Constitution of India,” 


a 


PP: 27, 43) 445 51-53. 

Pattonn’s Asiatic Monarchies, 83, 119, 156, 158, 167. 

Harrington’s Analysis, pp. 23-24. 

See also Halhed’s Memoir of the Land Tenure ang Rouse’s Disser- 
tation concerning Landed Property in Bengal, 1791. 
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their unjustifiable pretensions as early as the beginning of 
the fourteenth century in the reign of Alaooddeen. In this 
era of confusion and violence, it was of the utmost importance 
to the Zemindars to convert the system of appointmtnts to 
the post they held inta a system of hereditary succession. 
The feeble government of the Mahomedans was unable to 
assert its rights, and the customary mandate of appointinent, 
on the demise of a Zemindar, dwindled into a tacit recognition 
of his son and successor. - Again it is curious to notice how 
and when the eldest son’s right to succession became 
immutable. And here too the agency which brought about 
this rule of succession may be the insidious effect of a custom. 
As the offices grew more powerful, and sovereigns grew 
weaker, the officers extracted from the crown the confirmation 
of their office as hereditary, and presently it became customary 
amid the dislocation of society to entrust them entirely to the 
eldest son. His position even in those days was one of 
onerous duty and great responsibility. The prosperity of his 
dependants and his Zemindary, his and their wealth and 
security, depended upon his exertions; and any remissness 
on his part would have been attended by general ruin. His 
vital interest was to act up to°his responsibility. Then came 
a time of greater peace; but his power had been found so 
serviceable and he had become such an institution that his 
cast was left embedded in the hardening mould of civilised 
society. Philips! indeed, considers that this method of 
succession points to a descent of the Zemindars from 
the ancient Rajahs,—the raj, which was of course in the 
main a political office, having, according tq Philips, 
undoubtedly descended in this manner.’ Of this we have 
already said something and shall have to say more 
hereafter. All that we can remark here is that the 


|. Tagore Law Lectures, p. 94. 
3 But see post. 
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proposition thus laid down by Philips is indeed too 
wide.' 

But is not primogeniture an anachronism in modern age? 

Re Do we not everywhere hear a cry for equality ? 
an aneereneenture And is riot the institution inconsistent with 
modern age ? the modern cénception of property? As a 

student of the history of the law of primoge- 
niture we have nothing to do with these and similar other 
questions. Yet a few remarks as to. them may not be quite 

out of place here. “Property,” says M 
Prec aa ei eg% Huet,’ “is the most irrefutable consequence 

of the right of existence. It must be an 
equal right; for the necessity of the means of existence is 
alike for all.’’* “No one, certainly, should live at the expense of 
another, but the man who has not forfeited his right is entitled to 
live independently ; he has a right to be so placed, as that his 
labour and his means of existence shall not be dependent on the 
pleasure of others.” ‘The law should,” he continues, “ enjoin 
that at every demise; the free portions of the patrimony should go 
to all the young labourers equally,” not to speak of a'l the sons 
of the deceased. The Great German — F ichte' 

3 See also T. L. L. (by J. C. Ghosh), pp. eres 

SE Law of Impartible propery See gene “ Outlines of Hist, 
Jur,” p. 323. 

* ‘Te Regne Social du christiantsme, Book Ill c. v. 

s For a criticism of this and. similar other views see Miraglia, 
Comparative Legal Philosophy, Chap. IV, 382-400. 

* Prof.eZachariae maintains the same view when he says: 

“The «ent of land is & reduction of the wages which might belong 
entirely to the labourer if the soil were not the object of an absolute 
monopoly. All the sufferings, against which civilized nations have to 
struggle may be referred to the exclusive right of property in The“ soil 
as their source,” (“Büchern Vom Staat.”) See also Herbert Spencer’s 
Social Statics, For a criticism of this and similar other views see Mirag- 
lia, Comparative Legal Philosophy (Modern Leg.’ ‘Phi. „Vol. II, P. 388, 
Chap, IV). 
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expressed the same idea when he said “the mission 
of the state is to keep every one in possession of what 
belongs to him, to secure to him his property and te 
guarantee the same to him: the endof human activity 
is to live; and every individual is*entitled to be put into 
a position to support life. ‘Phe distribution ought to be 
effected insuch a way as that every one may live by his own labour. 
If any one is in want of necessaries of life, it should be the conse- 
quence of his own fault and not that of others. The portion 
which ought to come to every one for this purpose belongs to nim 
of right, and if he is not yet in possession of it, he should have 
the means of obtaining it. Ina state regulated by reason he 
will obtain it. In a distribution effected by force and chance, 
before the awakening of reason, all have not attained to it, 
because some have taken more than is due to them. 
The egalitarian idea, which somehow or other permeates 
= all modern ideas of social progress is at 
dose modern egalitarian once a reaction of and finds its basis 
in the sufferings to which all human 
beings are øn general subject... No doubt, there is no 
equality in erit and intelligence, no equality in human 
powers; but why accentuate that inequality, why augment 
initial difference by other adventitious circumstances ? That 
is the common cry of a certain section. We. have no 
desire here to attempt the history of this cry and to show how 
the special forms peculiar to occidental society brought on its 
development, how it was revealed to the aging Greco-Roman 
civilization and then to modern Europe and younger America. 
Nor shall we proceed to appraise the difference befween the 
modejn call for equality and its predecessors. All that we 
should say here is that primitive men must have been more 


t See Rene Demogue on “ Analysis of Fundamental Notions, etc.,” 
Chap. on Equality: Modern Legal Phil. Series, Vol. VII (Modern 
French Legal Philosophy). 
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‘alike than civilised men. Differentiation has progressed in the 
same manner as civilization ; or to be more exact, “civilization 
itself is nothing more than the accentuation of dissimilarities 
between individuals.”? Nevertheless the progress of civilization 
certainly concords with the birth and development of egalitarian 
ideas. Only at a very advanced stage of civilization was ‘the 
equality of men affirmed and certain social consequences were 
attached to it. Being tested through fire and water, being 
refuted and counter-refuted several times, this modern idea of 
equality has arisen again in our times like that Egyptian bird 
from its own ashes, in a new form, and permeates and enlivens 
the minds of men and moulds their legal conceptions, although 
never before this had individual differences been so much. We 
believe it is not self-contradictory. Without going to the 
bottom of the question, it is enough to note that the idea of 
equality might be a distinct social fact, explained by reason of 
its own, being more or less an indirect consequence of, and a 
reaction from the increasing differentiation of men. The neces- 
sity of proclaiming the equality of men was not felt until the 
differences between them were not merely appreciéble but even 
galling to some. There can be no question of ‘the equality of 
men in a society composed of sensibly homogeneous elements 
united by the feeling of equality of needs. ? In such a society 
the idea of equality cannot be disengaged from the more com- 
prehensive and simple idea of solidarity through similitude. ® 
Men in such a society thought of themselves as solidary with 
each other, because they had the same needs and consequently 


* Leon Duguit of Social Solidarity (Modern Legal Philosophy 
Series, Vol. VII). 

* bid. 

See also Miraglia, p. 66o and also p. 427. 

* As distinguished from what Durkheim calls “ solidarity through 
division of labour ” of the present day. 

CA Tikhomirov on the Origin of Mir: ‘ Russia, Political and 
Social,” Book III, Chap. I. 
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the same desires, and because they understood that they would 
suffer the least evil in a communal life. This primeval form of 
solidarity among men was then born of a community of 
thoughts, needs, and wishes, and led to the formations of 
groups.’ It is not indeed difficult to'understand how in” such 
a community individuals may be’ lost in the group, and how 
leadership may fall on the strongest and wisest who may ordi- 
narily be also the eldest ; but it is indeed difficult to follow how, 
in a society where individuation is complete, and where the idea 
of individual worth has reached its climax, any privilege can 
remain attendant upon such an accidental factor as priority of 
birth. Yet in such societies you will meet with the rules of 
primogeniture, the rules that are, in all appearance, the direct 
violation of the principle of individual equality. Law indeed is 
not logic. Yet it is a part of sociology. It has its birth and 
being in society. How can then a law of primogeniture be 
countenanced in a society professing an idea so clearly incon- 
sistent with it, an idea of equality? Nay, not only that; the 
people even went further. ‘The rise of primogeniture under 
feudalism in he Middle Ages appears to have created the 


1 Their idea of equality will not extend beyond the group, The 
Greek styled all foreigners “ barbarians ” and by this appellation ex- 
pressed a certain degree of contempt for them, looking upon himself as 
alone in possession of true dignity and‘culture. It was his own manifold 
excellence, his own desert, upon which his pride was based. Not so 
with the Vedic Aryans. He prided himself, not upon his superiority 
in respect of social culture, but rather upon his religion. He boasted 
that he belonged to a nation which worshipped the trpe Gôd and was 
by. Him guided and protected. The spirit of selfish aggraridisement 
common to all nations of the olden times rests here with the Vedic 
Aryans afeleast upon a religious basis ; they present no other form of 
an appreciation of themselves than is to be found among*the people of 
the Old Testament ” (Routh). These Vedic Aryans named their enemies 
wa: (Rigveda VI. 14, 3), Samm (V. 42, 9), ware: (I. 131, 4), afz, 


(I, 133, 1). 
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occasion and demand for testamentary disposition.” ! But how 
was this testamentary power utilized? ‘As the feudal law of 
land practically disinherited all the children in favour of one, 
the, equal distribution even of those sorts of property which 
still might have been equally divided ceased to be viewed as a 
duty.” * They did not avail ef the power of testacy they won 
to remove the inequality: on the contrary they wielded it to 
foster primogeniture, to augment its strength. The aim was 
the one, the fate was just the reverse. The deflecting causes 
must have been stupendous; being based on enonomic content 
of law derived from physio-psychical and historical elements and 
external forces.’ | 
However that be, this institution has been for the last half 
ee a century the object of much controversy. It 
The institution has : : 
been the object of has been assailed as one of the most “ inequit- 
much controversy. ; ` ‘ 
able and barbarous relics of pre-historic and 
Mediaeval past,” and Prof. Maitland is of opinion that “ absur- 
dity can go no further than to represent the badness of this law 
as a sentimental grievance.” He characterizes 
primogeniture and the postponement of women 
as the two capital follies * with which the Englistz Law of Inheri- 
tance can be charged. If, not so indignantly, yet equally 
unhesitatingly, Adam Smith pronounces his 
opinion against the institution by saying that 
“nothing can be more contrary to real interest of a numerous 
family than the right which in order to enrich one beggars all 


Views of Maitland. 


Adam Smith. 


1 Select Essays in Anglo-American Legal History, Vol. III, 
p. 780. i 
* Ibid. Also, Maine, Ancient Law, p. 217. 
° See Prof. Vinogradoff's Outlines of Historical Jurisprudence, 
p. 284. C 7 ee °C 
* See Prof. Vinogradoff’s ‘Outlines of Historical Jurisprudence,” 
pp. 285-287, where he gives an interesting account of. the oe of 
those institutions, os a 
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the. rest of the family.”? But again it does not lack in 
champions. The most familiar as well as the strongest argu- 
ment in favour of primogeniture is derived from considera- 
tions which must be called, in the largest sense, politicgl? It 
was as a powerful’ bulwark of the English 
aristocracy that Burke defended it in his 
appeal from the new to the old Whigs, emphatically declaring 
that “ without question it has a tendency to preserve a character 
of consequence, weight, and prevalent influence over others, 
in the whole body of the landed interest.” The Real Property 
Real property Com- Commissioners appointed in 1828 fully 
eee endorsed this opinion in their first Report 
which contains a laudation of the Settlements then in use as 
“the best means of preserving families and as investing the 
ostensible lord of the soil with exercising the dominion and 
power of disposition over it required for the public good.” 
Such are the differences of opinion when doctors sit on abstract 
judgment of human institutions. 

In bringing these preliminary remarks to a close it would 
not be quite eut of place to say a word or two about the method 
to be follow&@ in our investigation, and in fact in all other 
similar investigations. In every case of institutional growth in 
history two things must be clearly distinguished even from the 
very beginning fora correct understanding of the process and 
its results. The one is the change of conditions in the political 
and social environments which made the growth necessary, and 
the other is the already existing institutions which began to be 
transmuted to meet the new demands. A general similarity 
between two completed systems of primogeniture by no, means 


Burke. 


2 Mr. M. L. Newman in an Essay on the “ English Land Laws ” 
speaks ‘oftheir tendency to establish in the centre of such family “a 
magnificently fed and coloured drone, the incarnation of wealth and 


social dignity.” 
The Hon’ble Sir George Brodrick condemns the institution from 
every point of view—political, social and moral, 
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implies identical origin and similar growth. Such similarity 
does by no means exclude the possibility of their having started 
from different institutions, and developing under different 
circtmstances. Each country may give its own account of the 
institution, and before attempting ,a general history of the 
subject we shall first of all take up each country or similar 
groups of countries separately, and then proceed to see if these 
detailed accounts will yield any general result. | 


CHAPTER I 


TRACES OF PRIMOGENITURE IN ANCIENT EGYPT, 
BABYLONIA, GREECE AND ROME. 


Besides India, Babylonia, Egypt and China are the three 
seats of archaic civilization, and the ancient history of each is 
absolutely free from European influence. These are remarkable 
for the permanence, as well as the antiquity of their national 
greatness, and have left authentic records, from which it is 
possible to reconstruct the outline of their social and indus- 
trial life, and to understand upon what principles they regulated 
that portion of it which had to do with possessions, or the in- 
struments by which life is maintained. 3 

The whole fabric of Egyptian civilization and society is so 
uniform, so simple, and yet so massive, and like the monuments 
of its art, so,calmly impenetrable to decay or change that it is 
particularly defficult to deal analytically with its different aspects 
and elements. Every relationship seems intended to reproduce 
the state of friendly sociableness or affectionate utility which is 
the essence or condition of domestic happiness ; and the infor- 
mation to be gathered from existing sources, respecting laws, 
religion, custom and history, is so mingled together as to make 
it doubtful whether any one of these can be understood alone. 

We shall begin with the history of ownership in Egypt, 
not because of any greater antiquity of the 
Egyptian civilization, but because the mate- 
rials for inquiry are so much more abundant in Egypt than in 
Babylusiia, that on this ground only it would be convenient to 
consider the records of that country first. 

“There can have been no -considerable settled population 
in the valley of the Nile before “the „advent“ of the Egyptians, 
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since the inundation would make the country uninhabitable for a 
great part of the year and unattractive for the remainder except 
to a race of civilized agriculturists.” * We need not stop here 
to examine the history of the Upper and Lower Egypt nor is it 
necessury for us to guess ‘which part was the first settled one. 
All that we should notice here is that soon after settlement the 
tract was divided in omes or provinces, and many of these 
nomes were probably governed originally by more or less in- 
dependent princes called nomarchs owing only a general fealty 
to the sovereign of their half of Egypt. Prior to the consoli- 
dation of the nomes as centres of Political Government, smaller 
administrative units in the form of town-ships had already 
elaborated and given customary fixity to the type of govern- 
ment which the kings and princes of history were expected and 
required to reproduce. ‘‘One of the strongest features of the 
Hamitic race, indeed, is its remarkable taste and talent for 
organisation. The Berber villages of the present day have an 
elaborate government and codes of customary law as detailed 
as those of the mediaeval Basques; and the earliest represen- 
tatives of the race, who succeeded in founding its most stable 
and powerful monarchy, are not likely to have fejlen short of 
their successors in the qualities which make the village organi- 
zation almost indestructible as well as all-powerful within its 
traditional sphere.” ? | 
The local organization in Egypt, the zout,’ in its earliest 
form probably represented the smallest enclosure inhabited by 
distinct family groups, or, in other words, the smallest commu- 
nity held together and regulated by a civil or social pact 
instead oftby the automatic action of domestic relationships.‘ 
The Egyptians seem to have for a long time been content to 
‘apply the same name to aggregations of different size and 
ee 
1 Simcox, Primitive Civilizations, Vol. I, p. 37. 
3 See Simcox, Vol. I, p. 38. 
8 Simcox, Vol, I, p. 3g. 
t See Simcox, Vol. I, p. 39. 
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importance ; any group of hamlets or dwellings rallied round a 
common centre—market, fort, government office, chapel ortomb— 
might form a nouit, and a certain number of these groups, 
united by a common aia constituted a larger nouit, thg city 
or capital of the nome. ° 2 
“The Government of theeearly empire was decentralized ; 

local tribunals, magazines, and militia existed 
showing that the government of the princes 
had included all these elements. But from the third to the 
fifth dynasty the power of the Crown seems to have been in the 
ascendant when the great nobles of the country were content to 
follow the king to the capital and to hold office by his appoint- 
ment, and it is highly probable that a feudal period followed one 
of primitive monarchical centralization.” ° 

_ The tendency under the later monarchy was to substitute 
the appointed nomarch for the hereditary 
prince, and this tendency was probably asso- 
ciated with the growth of the cities and the increase in their 
comparative importance. The prince was ruler and lord over 
a number of village headmen who looked to him for protection 
in return foré@#ibute, and no change in the political status of the 
superior chief affected the minaf administrative details which 
alone were of practical importance to the people. Ifa break 
occurred in the succession when the local governor had enjoyed 
the rank of an hereditary prince, the king did not, as n modern 
Feudalism, claim to annex the inheritance of the vassal to the 
crown, but bestowed the dignity on some suitable officer of his 
own, who might even hope to be succeeded by his son. Here- 
ditary offices were not rare in ancient Egypt , ° 


Egyptian feudalism. 


Hereditary office. 


{ Thus Thebes is Nouit-Ammon, and the worship of particular 
deities is the most distinguishing mark of many provinces. The 
Greeks called the greater nouit roù and the lesser ones «wpn 
(See Simcox, Primitive Civilizations, Vol. I, p. 39). 

2 Simcox, ,p. 39. tg 

® Simcox, Vol. I, p. 41. 
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“ From the village to the city, the province or the state, 
the same organization prevailed: there is one person who 
“shows the way” to his neighbours, fellow-townsmen, fellow 
citizens or fellow countrymen; him they look up to and obey, 
and from this leader or chief within the sphere of his authority, 
they expect justice and protection in return for their obe- 
dience.” ! The soil thus seems hopefully fertile for the growth 
of primogeniture, and it remains to be seen whether primogeni- 
ture could develop in Egypt. : 

The history of Egypt falls into three or four main periods — 
the ancient Empire, including the reign of the first six dynas- 
ties, the Middle Empire, represented mainly by the great 
twelfth dynasty and the new or later Empire, best represented 
by the Eighteenth or Nineteenth dynasty. After the twen- 
tieth dynasty the period of decadence, ending with the loss of 
Egyptian independence, sets in. But from first to last there 
is very little change ‘in the broad general features of Egyptian 
life; the constitution of the state, the social order, the custo- 
mary working of the domestic relations, undergo little altera- 
tion through the three thousand years or more during which 
they can be traced, so that there is little risk of tor in using 
the documents of the most‘ distant periods for our purpose. 
The Egyptians were very strongly conservative, all classes 
valued their life just as it was, feeling and believing that any 
change at any point must be a change for the worse.’ 

We proposed to deal with the history of ownership in 
Egypt. But the questions as to the owner- 
ship of land here have, been mixed up with 

« theorges as to the privileges of priests and 
soldiers, and these again forma part of the general problem 
as to the existence of hereditary castes; and the views taken on 
this pomt have, in their turn, an important ‘bearing’ on the 


‘Privileged classes in 
Kgypt. 


1 Simcox, Vol. I, 
* Simcox, Vol. I, 
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© 
history and position of the monarchy. The rule governing the 
Succession to the throne is connected both with the political 
and the family organisation ; and the provision actually made 
for the priesthood and the military class touches boeh the ` 
industrial and the administrative system.’ 

The question whether anything answering to what we call 
caste in India existed in Egypt has been the 
subject of much discussion. The Greek 
authors who professed to prove that occupations were hereditary 
in Egypt knew nothing of the strict caste system of India, and 
certainly did not mean to assert that such a system existed in 
Egypt. Dr. Birch denies that caste in the modern Indian 
sense, which means limitation of marriage to women of the same 
order, ever existed in Egypt.? Yet caste did exist in Egypt, 
and consistently with the characteristic of the easy-going 
Egyptian temperament so much of the Indian custgm of caste 
as imposed any obligation was waived, and only as much 
of them as constituted a privilege was retamed. Though we 
are told little about the duty of a son to follow his father’s 
calling, we* very often hear of his vzgh¢ to enter upon his 
father’s emoftiments-and to sit in his seat. Occupation was 
hereditary in Egypt, in just the game way as property.’ 

The national customs regarding inheritance are so closely 
interwoven with the theory of descent, that it will be necessary 
to examine the latter before saying anything about the laws of 
inheritance. ‘The original rule of Pharaonic succession seems 
to have borne a close resemblance to that of the Incas. The 
essential thing for tke prince was to be of the royal blood on 
both sides, and if there was no other way of securing this, the 


Caste in Egypt. 


2 Simcox, Vol. I, p. 108. 

2 See also Gardner Wilkinson, i Manners and Customs of the 
Ancient Egyptians,” I, 159. 

Even in ancient mola there was no such limitation though there 
was caste. e | ° 

8 Simcox, Vol. I, p. 100. 
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king must marry his sister.” The son of a king begotten on a 
wife who could not claim royal descent was not strictly legiti- 
_mate for the purpose of inheriting the throne. Similarly a 
princ.,,who reigned only 1 in right of his royal wife was not a 
legitimate king, and though his authority might be fully recog- 
nized ad interim, it was for his interest to associate his son with 
himself upon the throne as soon as he could. The legitimacy 
of such a son was unquestioned, and as the father could not 
transmit a better title than he himself possessed, this fact by 
itself shows that royal descent on the side of the mother was 
alone absolutely indispensable.’ 
This gave rise to the custom of sister-marriage in Egypt, 
and it is not known whether the custom was 
ea in restricted to halfesisters or to cases in which 
the sister had special hereditary rights.® 
Whatever that be, there seem to be two strongly marked features 
in that organization ‘which is at the root of the later family 
law, viz., the importance attached to primogeniture, and the 
importance attached to descent in the female line. Nearly all 
that is peculiar in Egyptian institution may be trated to the 
working out of these two principles conjointly.” Almost all 
ancient inscriptions give eviderice to the fact that a. person in 
Egypt used to be described as his mother’s son,® and from these 
and numerous other evidence it is almost impossible to doubt 
that descent was originally traced in the female line in Egypt, 
though there is an enormous gulf to traverse between any 
society in which we know of or can imagine the prevalence of 
Mutter-Recht, and the most ancient social state known to have 


Q 


1 Simcox, Vol. I, p. 110. 
3 In the lamentations of Isis and Nepthys, the goddess calls upon 
Osiris: ‘‘Comecto thy sister, come to thy wife, I am thy sister by the 


mother.” The Hebrew custom tolerated marriage with a half-sister on 


the paternal side only, 
See Records ii, 117; See also Simcox, Val. I, p. SIL 


3 See Simcox, Vol. I, p. 112, 
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° . 
existed in Egypt. ‘‘The strict principle of Mutter-Recht, or 
female descent, obtains without inconveniences among the 
Australians or North-American Indians, because the conse- 
quences of relationship are mainly theoretical. There a gman 
gets his sister's son, instead of his own; as his heirs, and makes 
the-clan or tribal connection outweigh that of the family; and 
when the family is loosely organized, and the head of the faraily 
has little to bequeath,—when in fact he cares equally for sons 
and nephews, and the sons have no experience of the enjoyment 
of family property, which might make them resent the loss of 
it,—no one has a strong interest in modifying the traditional 
usage. But, as in Egypt, when the family life had been estab- 
lished on a civilized footing, when the family affection had 
become not only strong, but self-conscious, and the natural 
communism of affectionate families had come to embrace the 
seasonable crops and ordinary tools by which industry secured 
abundance in the Nile valley, it was impossible that ‘the trans- 
mission of property should be allowed to take a different line 
from that traced by natural affinity.” “There may have been 
some prehist6ric interval during which family property existed, 
but was transifiitted exclusively, as descent had been reckoned, 
through women; and the sister-mafrying must have been able 
to take root in Egypt during such an epoch. It would also 
account for another inveterate eccentricity ; namely the mania, 
of Egyptian husbands, for abandoning all their property to their 
wives. If by ancient custom sons and daughters inherited from 
their mother only, a father wishing to bequeath his property to 
his children, or rather ta ensure its passing to them as a matter 
of course on their parent’s death, may have found it €xpedient 
to make a gift of it to his wife.” ! ° 

But would all the children inherit equally or was there any 
law or usage by which only one of these succeeded ? Opinion 


1 Simcox, Vol. I, p. 113- 
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in Egypt seems not to have been favourable in the progressive 
concentration of property in the hands of a single family. In 
later times the inheritance of both parents was 
Aae ar mo divided equally amongst all the children. Yet 
there had been a time when some sort of 
primogenitary rules seems to nave been in force in Egypt.. In 
fact the right of the royal wife’s eldest son to inherit the throne 
is recognized in a variety of ways all through the historical 
period.’ In private life a sort of partnership seems at one time 
to have existed between the father and his lawful first-born, 
and this was recognised more or less by the kings as well as 
‘by the general family law of the country. It has sometimes 
been doubted if the sister-marrying in royal families had its 
origin in some such primogenitary rule. It is quite probable 
that the marriage of brothers and sisters was resorted to, if the 
daughter’s inheritance included some office, which her brother 
was qualified to fill; ? and it is a curious question whether in 
those cases where the king was undoubtedly married to his 
sister, the latter was the elder child and therefore better 
entitled to the inheritance? The famous Egyptian queen 
Ramaka Hatasu, who was appointed by her father Thothmes 
I, co-regent with himself, was considered to have some more 
legitimate title to the throne than either Thothmes II, the 
brother whom she married, or Thothmes III, who was associated 
with them in the government, apparently in default of children 
of their own. In this and similar cases the superiority seems 
to have lain in age. 
In the hypothetical state of primitive society in which the 
mother is tke only fixed element in the family, there seems to 


1 Simcox, Vol. I, p. 117. 

* Simctx, Vol. I, p. 114. 

3 Ibid, p. 118, Such marriages were neither the rule nor the 
exception, and it is difficult to see why that should have occurred so 
frequently. 
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be little ground for giving precedence to the e/dest child. Sons 
and daughters on reaching maturity pass into the cousinhood 
or clan, in which their place is determined by other considera- 
tions than the order of their birth. The first genealogistydid 
not care to go beyond the statement that a man’s mother and 
his ‘mother’s brother were of a valiant stock. It is only when 
the family has been founded, when the father and mother of a 
family are united for life to each other and to their children, that 
the latter form a community within which degrees of precedence 
can be counted. 

Polygamy of the patriarchal sort is not incompatible with the 
institution of an eldest son as heir, though complications would 
arise when Ishmael happens to be older than Isaac. In Egypt 
the institution would be free from such complications, as here 
though polygamy was tolerated, the ideal Egyptian was husband 
of one lawful wife whose affection was his delight in life and 
his glory in the grave. “The husband of one lawful wife is 
indeed the first person who can make sure of the heirship of an 
eldest son; and it seems as if the Egyptians, having invented 
marriage as ® permanent, exclusive relation, discovered that it 
involved the ®xistence of an eldest child, and became all the 
more in love with their invention because of this its natural 
consequence.” ! | 

This reconstruction of the Egyptian theory of family rela- 
tions indeed looks fanciful and imaginative. But there are 
materials for this building up. The gods themselves are 
commonly arranged in triads, consisting of father, mother and 
son, and the solidarity of this group in the human family is 
abundantly proved by documents ranging from tHe fourth dy- 
nasty to the Roman period. “Eldest son ” is a recognised, 
quasi-official title in the tomb-inscriptions of the first six 
dynasties, and in the comparatively later table of precedence it 
is given as next in dignity to the title “ Royal son.” The 


' Simcox, Vol. I, p. 121. 
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elements of the character for eldest son signify to ‘guide’ or 
‘lead,’ and bear the general sense of head of the family, the leader 
of the other children! The title of “ Eldest son ” is habitually 
applied to Thoth in regard to Horus, so much so that the 
Rhind Papyrus translates the demotic proper name Thoth by 
the epithet Samson. Osiris is the eldest of the five gods, -and 
a hymn of the eighteenth dynasty describes his relation to his 
parents and brethren in the terms considered appropriate to 
various mortals: “ He is the eldest, the first of his brothers, 
the chief of the gods ; he it is who maintains justice in the two 
worlds, and who places the son in the seat of his father; he is 
the praise of his father Seb, the love of his mother ‘‘ Nou.” ? 
But the strongest proof of the early age at which eldest sons 
were distinguished, and distinguished in connection with ideas 
of inheritance, is furnished by the phraseology of the Egyptian 
funeral ritual, the so-called Book of the “Dead,® of which M. 
Pierret’s translation runs as follows:—‘‘ Thy father Seb has 
transmitted all his heritage to thee.”............“°The day when 
Horus was constituted heir of the appanages of his father 
Osiris!””......... ..“I am Horus the heir” .......%'I am your 
Lord, oh Gods! I am the son of your master; you belong to 
me through my father ”......4.....“ I traverse the earth as an 
heir in the footsteps of the manes”’...... “Iam the great first 
heir ”... ......"‘ Osiris the eldest of the five gods, the heirs of 
his father Seb’”’............“ It is Horus, the brother of Horus, 
the heir of Horus”’............“°1 present food to the divine 
heir’... ........"' Horus the heir of Ra”’............“°] am Horus, 
the avenger of his father, the son of. Isis, the heir of Osiris.” 
Such a colleotion of passages certainly shows that the recogni- 
tion of the heirship of eldest sons is as old as any element in 
the social life or religious thought of the country. 


1 Simcox, Vol. I, pp. 121-122. 


23 Hymn to Osiris (Records IV, 99). Simcox, Vol. I, p. 122. 
8 Simcox, Vol. I, p. 122. i 
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The ‘“Prisse Papyrus,’ sometimes described as “the 
oldest book in the world ” is “an arrangement of good words ” 
by Ptah-hotep, a prince and nomarch who flourished in the, 
reign of Assa, the last king but one of the fifth dynastyyg The 
sage is careful to call hjmself the eldest of his race. Amten, 
an officer of Senoferu, towards the end of the third dynasty, 
distinguishes the lands he has received from the king and 
those he inherits from his father. He describes certain 
domains as having been in his possession from his earliest 
childhood; his father gave them to him. The title “Eldest 
son ” recurs frequently in the oldest inscriptions together with 
that of “ royal legitimate son,” “ legitimate eldest daughter ” 
“ noble legitimate prince ” and the like. 

It is an interesting question whether the Egyptian rule 
of Primogeniture was absolute, so that the eldest child without 
distinction of sex was the heir. We have already noticed 
materials which may lead us to suppose’ that this may have 
been the case at least to some extent, and this was perhaps 
why a king’s son should marry his sister, when she was the 
eldest, and so the legitimate heir. 

But wht was the exact legal position of the Primogeni- 
RET Y tus in early Egypt ? The .children had a 
First-born. sort of partnership in their parent’s property 

even during the life of the latter. Sometimes 
the father is represented as contracting for his sons, just as, 
after or even before father’s death, the eldest brother takes 
action on behalf of the rest, or, ‘ stands up for them.” The 
family property could originally be disposed of only with the 
consent of all three members of the family group, and even the 
father was in some way dependent for his full legal competence. 
upon the possession of a son and heir. In the Book of the 
Dead and other solemn documents it is spgken of as the 
function of the eldest son to bear witness, to make answer 
or to plead for his father, as Horus for Osiris against Seb, 
before the tribtinal of the gods: 
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_ The position of the eldest seems thus more onerous than 
privileged. He was heir to his father or rather was a partner 
even during the life-time of the father. But it is not clear if he 
alone Xook the entire property. It seems to have been open 
tothe father to divide the property amongst the children 
during his own life, and if he did not do so, the eldest son took 
his place and had to make the division on his death. He was 
bound to respect the customary rights of his juniors, and if 
they were dissatisfied, he could be put. upon oath, which was 
considered to be equivalent to compelling him to confess the 
truth as to the verbal instructions given by his father.’ All 
the children had equal shares, and if one of the brothers or 
sisters died, leaving no issue before partition, his or her part was 
given to the eldest child of the second generation as represent- 
ing the rest. The eldest took them only in representative 
capacity, representing his junior brothers and sisters. 
We now pass on to Babylonia. As in Egypt, the father, 
l _ the mother, and the elder brother are the 
Primogeniture in i : ; 
Babylonia, three essential elements in the family. 
Whether primogenitary rules eyer prevailed 
here in Babylon will no doybt be only a matter of conjec- 
ture. That some importance was attached to the priority in 
birth seems well supported by ancient materials. The Baby- 
lonian moon-god is the first-born of Mullil, the lord of the 
under-world; and the god Thoth was known as “ the eldest ” 
son of Horas ; so the name of “ the first-born Bel,” as Nebo 
is called, is supposed to furnish the name of the sun-god 
worshipped. on the island of Bahrein.? This sun is invoked 


1 §Simcox., Vol. I, p. 215. 
3 Hilbert Lecture, pp. 171, 226, 117. 

The Sun-god is called Ex-Zag in one inscription, Zag being a 
translation of first-born. (Journal, Royal Asiatic Society, 1880, The 
Island of Bahrein, p. 189.) P 

See notes by Sir H. C. C. Rawlinson: | : 
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“ god who setteth at rest his father’s heart.” The elder 
brother is named immediately after the father and mother, as 
one whose curse may have to be removed by Merodach. The, 
God Ea, the primzval spirit of Babylonia, has a moter, as 
well as a daughter and a first- born son. Like the Egyptian 
kings, the Babylonian gods are supposed to recognize a 
favourite as well as an eldest son. In the time of Gudea, when 
the Sumerian regime was several hundred years old, the 
eldest daughter seems to act for the family when there is no 
son. ‘In the house where there is no son, it is its daughter 
who new offerings has consecrated; for the statue of the god 
before the mouth she has placed them.” It is argued from 
this that the custom regarding inheritance was less favourable 
to women than in Egypt, since their right to mherit in the 
second place was liable to be contested in time of disorder.’ 

Discoveries made within the last half a century have led 
the students of the earliest monuments of Babylonia to claim 
for the kingdoms of Sumer and Akkad an earlier date than even 
that assigned for the foundation of Egyptian monarchy, and 
we have afveady noticed that no trace of primogenitary rules 
is discover&ble in the Akkadian laws,” and little is known of 
Sumerian laws so as to enable us to make any statement relat- 
ing to that system. : 

It is really with the reign of Hammurabi that the impor- 
tance of Babylonia begins, and the laws 
prevailing m Babylonia at the time are con- 
tained in a valuable document known as the code of 
Hammurabi.” This famous code speaks of equal division of 
inheritance, and seems to show no preference to pyiority in 


Code Hammurabi. 


1 Daughters share normally with sons in the inhefitance. See Sim- 
cox, p. 368. 

3 See /ntro. p. 25. 

8 Evolution of Law Series, Vol. I, Chapter XIV, p. 387. 
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birth... There seem to have been some current maxims of the 
law, preserved by tradition and liable to be quoted from time to 
time in legal decisions, which would go to show that partition 
of bré:hers was not much favoured in Babylon. A saying 
translated by M. Oppert to the effect ‘‘ He who does not 
divide the honour of his succession” seems to praise an 
undivided family. Sininana and a son of Ubarsin were at 
variance and. went to law, and the judges, after awarding an 
equal share to each, proclaimed, according to the original version 
of George Smith: “ Brother to brother should be loving, brother 
from brother should not turn, should not quarrel over the 
whole, a brother to a brother should be generous, the whole 
he should not have.” ? 

There seems to be certain provisions in the code of 


Haminurabi regarding Crown lands, and it 
Code Hammurabi on 


Crown lends. appears that such lands were held by an 
officer in lieu of service rendered, and as such 
seem to have been descendable to one son only. “If an 


officer or a man be captured in the garrison of the king, if his 
son be able to take charge of his business, the fieu and the 
garden shall be given to him, and he shall take his father’s 
field ’’*; “if his son be a minor, not able to take charge of 
the uas the third of the field and garden shall be given 
to his mother, and she shall bring him up.”* “ An officer, sub- 
officer or tributary may not transfer in writing his field, garden 
or house to his wife or daughter, nor may he assign them for 
debt.’”® He seems to take a service tenure in such lands and 


1 Hammurabi Code, 105, 166 and 167 would point to this. See 
Evolution of Law Series, Vol. I, p. 421. 
? See Siméox, Vol. I, p. 338. 
Cf. Mahabharat, the story of Gaja-Kachhapa. 
3 Hammurabi Code, 28, 29 and 38 (Evolution of Law Series, Vol. I, 
p. 297). See also 30 to 41. ° 
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the law of succession to them excluded females, they being 
unable to render the service. 
The laws of intestate succession in Greece and at Rome have 
Foie, been so often and so fully discussed that these 
Position of females may be here passetl over with the fiefest 
in Greece. ie ° . . ._ 
mention. Unlike ın Egypt the position of 
women in Greece has not been favourable to them even in 
early days. Daughters have been viewed as burden on the 
estate and the sons in cases of intestacy inherited the estate 
in equal shares, being, however, under an obligation to maintain 
their sisters and provide them with marriage portions. At 
Athens, even where there were no sons, the daughters were 
excluded from succession, the property going, subject to 
similar condition, to the nearest male kinsman.’ It will be 
interesting to notice here the early Grotyn 
law on the point where in cases of collateral 
succession some vestiges of primogeniture seem fndeed to be 
traceable. “An heiress,” we are told in the laws of Grotyn,? 
“shall be wedded to her father’s brother, the eldest of those 
that are. „And if there be more heiresses and father’s brothers 
the second shall be wedded to the next eldest. And if there 
be no father’s brothers, but brother’s sons, she shall be 
wedded to one that is child of the eldest. And if there be 
more heiresses and more brother’s sons, the next eldest heiress 
shall be wedded to another who is next to him that is child of 
the eldest.” In like manner we find? at Athens, in the law of 
Solon, that when the heiress of a property ( emtx\npo.) was 
claimed by a kinsman whose age or infirmities precluded the 
hope of offspring, the husband’s place was supplied by his 
next of kin. Referring to this Plutarch remarks, “it seems an 


Karly Grotyn Law. 


1 Smith’s Dict. Aut. 
3 Evolution of Law Series, Vol. I, p. 459. 
8 Plutarch’s Lives, ‘Solon,’ c. 20. 
” See also Muller’s ‘ Dorians,’ Vol. II, pp. 211. 
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‘absurd‘and foolish law which permits’an heiress, “if her lawful 
husband fail her, to take his nearest kinsmian; yet some say 
this law was well contrived against those who, conscious of their 
own unfitness, yet, for the sake of the portion, would match 
with “heiresses, and make use of law to put a violence upon 
nature ; for now, since she can quit him for whom she pleases, 
they would either abstain from such marriages or continue them 
with disgrace and suffer for their covetousness and designed 
affront.” You may notice the width of the moral gulf between 
the age of the biographer and that of the illustrious subject of 
his memoir—Solon. Plutarch concludes by saying, “It is well 
done, moreover, to confine her to her husband’s nearest kins- 
man, that the children may be of the same family.” But Solon, 
like a true statesman, professed not to have made the best laws, 
but the best that his people would accept. ‘And therefore, 
when he was afterwards asked if he had left the Athenians the 
best laws that could be given, he replied, “The best they 
could receive.”! Indeed this rule of collateral succession in 
Athens was so imperative that the lady had no choice in the 
matter; and the man, if he had been previouslv . married, 
was obliged to put away his former wife that he might enter 
upon this new marriage. The son of the heiress took the 
name of his maternal grandfather, and became his heir. 
Similar rules were in force among the Dorians, by whom the 
heiress was called not emuAvpos but omuraparis. “Regulations 
concerning heiress,” says Miller,’ “were an object ‘of chief 
‘importance in the ancient legislations, on account of their 
anxiety for the maintenance of families, as in that of Andro- 
damus, of Rhegium, for the Thracian Chalcidians, and in the 
‘code of ‘Solon, with which the Chalcidian laws of charondas 
appear to have agreed in all essential points.” The Athenians 
seem also to have adopted the Indian expedient of making 


1 Plutarch’s Lives, Solon.’. See Eval; Law Ser., Vol. I, p. 80. 
3? K, O. Müller’s ' Dorians,’ Vol. II, p. 209: ' 
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gfaar in case a man left no son. “A man who had a daughter 
but no son, might give his daughter in marriage on the express 
condition that the son of that marriage or one cf its sons, 
should belong to him. Thus his grandson, became, in edfatem- 
plation of law, his son, without adoption or any other process. 
So common was this custom at Athens that a special name, 
Ovyarpidous, was used to express the relationship.” * At Sparta, 
however, the women seem to have occupied a better posjtion ; 
we learn that at the period when Aristotle wrote his “ Politics ” 
the number of heiresses was very considerable, so great, indeed, 
as to have been regarded by the philosopher as presenting 
a grave political danger. 
Greece indeed was never a fertile soil for primogeniture, 
Giese. aces and its law-givers very often busied them 
itis soil for prito- with establishing equality amongst the citi- 
zens. Lycurgus,’ one of the earliest law- 
givers of Sparta is said to have actually divided the land 
equally amongst the citizens. “After the creation of the thirty 
senators, his next task, and, indeed, the most hazardous he 
ever undertook, was the making of a new division of their lands. 
For there was an extreme inequality amongst them, and their 
state was overloaded with a.multitude of indigent and necessitous 
persons, while its whole wealth had centred upon a very few,” 
“he obtained of them to renounce their properties, and to 


1 Hearn, “Aryan Household,” p 104. 

3 It is now admitted on all hands on the authority of Grote that 
the supposed Lycurgean partition of the sail, so loag assumed on the 
authority of Plutarch, had no existence in fact; that inequality of distri- 
bution had always been more -or less characteristic of the tenure 
property in Sparta; and. that under the peculiar conditions of that 
state it in the end produced disastrous consequences, of which the 
most serious was steady diminution in the number of properly qualified 
citizens. Aristotle mentions Phaleas of Chalcedon as the earliest author 


of an agrarian law of which the object was the. equalisation of property 
(Aristotle, Pol. II, 7). á 
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consent to a new division of the land, and that they should live 
all together on an equal footing ; merit to be their only road to 
eminence, and the disgrace of evil, and credit of worthy acts, 
their one measure of difference between man and man.” “Upon 
their consent to these proposals, proceeding at once to put them 
into execution, he divided the country of Laconia in general into 
thirty thousand equal shares, and the part attached to the city 
of Sparta into nine thousand.” “ It is reported, that as he 
returned from a journey shortly after the division of the lands, 
in harvest time, the ground being newly reaped, seeing the 
stocks all standing equal and alike, he smiled and said to those 
about him, ‘ Methinks all Laconia looks like one family estate 
just divided among a number of brothers’! The self-com- 
placent remarks of the law-giver is significant, and it shows 
that in case of a family estate equal division was the rule, there 
being no privilege, attached to priority in birth. Several 
successive attempts at equalization after Lycurgus have been 
made in Greece and with this object in view they have some- 
times been given the law regulating the number of children, 
‘sometimes law forbidding sale of inherited estates... „but at no 
time the expedience of impartibility, the rule of primogeniture 
struck these early Greeks. Sir H. S. Maine indeed asserts ? 
that the privilege of the eldest son was unknown both 
to the Hellenic and to the Roman world. Prof. Hearn® 
on the contrary is of opinion that this proposition, so 
far at least as regards Greece, cannot be supported. Accord- 
ing to him “the older Greek custom, if they do not in express 
terms state the rule, recognize it by'necessary implication.” 
“Theres was a constant effort of the Hellenic conservative 
party in Sparta, in Thebes, in Corinth, and other cities to re- 
vert to the old practice of a determinate number of lots or 


1 Plutarch’s Lives, ‘Lycurgus’ See Evol. Law Ser., Vol. T, 
Pp 63-64. . 

3 Early Hist. Inst., p. 198. 

3 Aryan Household, p. 81,° 
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hereditary properties in each city; or, as it is sometimes ex- 
pressed, of having only a given number of families.” Such an 
attempt, according to Prof. Hearn,' shows that the right of the 
eldest had existed, and that it was,at that time in a ste of 
decay. It is, however, doubtful if Prof. Hearn is correct in 
these remarks. We have already referred to some of these 
attempts mentioned by Prof. Hearn and to my mind these ema- 
nated from a growing egalitarian principle and the prior ine- 
qualities do not appear to have been the result of any such 
institution as primogeniture. Lycurgus at least does not com- 
plain of any such inequitous rule; on the contrary his self- 
complacent remarks refer toa law which would negative the 
idea of any such privilege attached to priority in birth. 

Yet even in Greece the eldest son does not always seem to 
have been without any consideration. The 
Greeks had a special word, mpeôßea, to de- 
note the privilege of the elder, and unless 
some privilege was ever attached to priority in birth sucha 
word would never have been thought of. At Athens, this 
privilege ‘consisted in his retention, as an extra share, of the 
paternal house which originally segms to have meant the throw- 
ing upon him the onerous duty of performing the sacra of 
the house. 

We might in this connection quote a few lines from the 
Dialogues of Plato? where the philosopher says: ‘Let the 
citizens at once distribute their lands and houses and not till 
the land incommon. Since a community of goods goes beyond 
their proposed origin ‘and nurture and education., But in 
making the distribution let the several possessors {eel that 
their particular lots also belong to the whole city and seeing 
that the earth is their parent, let them tend her more carefully 
than children do their mother. And in order that the distribution 


_ Traces of Primogeni- 
ture in Greece, 


! Aryan Household, p 81. >» 
? The Dialogues of Plato, Tr. by Jowett, Vol. V, pp. 122, 740. 
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may always remain, they ought to consider further that the 
present number of families should be always retained, and nei- 
ther increased nor diminished. This may be secured for the 
whole city in the following manner: Zet the possessor of a 
lot leave the one of his children who ts best beloved and one 
only, to be heir of hts dwelling, and his successor in the duty of 
ministering to the Gods, the state and the family as well the 
living members of tt as those who ave departed when he comes 
into the inheritance; but of his other children, if he have more 
than one, he shall give the females in marriage according to 
the law to be hereafter enacted, and the males he shall distri- 
‘bute as sons to those citizens who have no children and are 
disposed to receive them ; or if there should be none such and 
particular individuals have too many children, male or female, 
or too. few, as in the case of barrenness—in all these cases let 
the highest and most honourable magistracy created by us 
judge and determine what is to be done with the redundant or 
deficient, and devise a means that the number of 5,040 houses 
shall always remain the same.” But Plato speaks of a mere 
device, no existing rule of law, and we do not know how far this 
advice was followed. . i 

We have noticed above that at Athens, the eldest son had 
the privilege of retaining the paternal house as a special 
portion. Indeed Demosthenes in course of an oration for 
Phormio refers to wped8eia saying that Apollodorus had inherited 
his father’s house by the privilege of the eldest son; “he got 
the lodging-house under the will by right of Primogeniture.” ? 
From the speech against Boetus de nomine, we find that the 
eldest son alone preserved the family patronymic. It would 
thus appear that at some stage proprietary advantages 
of the eldest .son might have existed even in Greece. 
‘But -these ‘almost entirely disappeared from view during 
later years. 


1° Tr, by Mr. Kennedy, Pro. Phorm., 43, p. 95$. 
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> The Spartan coristitution, which did not regard with favour 
the extension of facilities for the transfer of landed property, 
‘and endeavoured as much as possible to retain in occupation 
of the descendants the soil which the ancestor had tilled, did 
not in any way favour primogeniture. * Aristotle in his criticism 
of the constitution pointed ‘out the absence of efforts at afford- 
ing facilities for transfer and the consequent concentration of 
wealth in the hands of a constantly diminishing number, as 
one of its gravest defects. But his reference to the constantly 
diminishing number did not mean any blame for a Primogenitary 
institution. No such institution seems to have been in exis- 
tence at the time. 

It must have been noticed in the speech of Demosthenes 
on behalf of Phormio that there was a refer- 
ence to “a right of Primogeniture under the 
will,” and this sets us a-thinking whether these early Greeks 
had testamentary powers, and if so, whether it was possible 
for them to create entails, to use their power of testation in 
favour of some primogenitary rule. According to Plutarch,? 
Solon ‘ig, likewise much commended for his law concerning 
wills; for before him none could be made, but all the wealth 
and estate of the deceased belonged to his family ; but he by 
permitting them, if they had no children, to bestow it on 
whom they pleased, showed that he esteemed friendship a 
stronger tie than kindred, and affection than necessity, and 
made every man's estate truly his own. Yet he allowed not 
all sorts of legacies, but those only which were not extorted by 
the frenzy of a disease, charms, imprisonment, force, or persua~ 
sions of a wife; with good reason, thinking that being se- 
duced into wrong was as bad as being forced, and that between 
deceit and necessity, flattery and compulsion, there was little 
difference, since both may equally suspend the exercise of 
reason.” -The téstamehtary power given by Solon thus seems 


Entails in Greece. 


* t Evol, Law, Vol. I, pp: 83:84. 
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to be very restricted being exercisable only when there is 
no issue left. We do not know how the power developed; but 
Plato seems to have assumed the right of a father to leave the 
property to one of his sons only excluding the rest. There is 
however no material fron: which we might assert the possibility 
of the creation of entails in Greece.” | 

If we have failed in our quest in early Greece our position 
is still more insecure in Rome. Sir H.S. Maine, we have 
seen, asserts that privilege of the eldest son was unknown 
both to the Hellenic and to the Roman world. And we have 
seen with what success Prof. Hearn controverted this opinion 
so far as Greece is concerned. Even Prof. Hearn had to admit 
that no evidence of Primogeniture in the history of Rome was 
available and he only surmised that Primogeniture must have 
been in force even in Rome, only we are unable to discover 
any trace, because our knowledge of Roman law commences at 
a comparatively late period of its development.’ 

Students of Roman law have not been wanting in their 
efforts to construct the history of it. Yet even now there is a 
great deal of uncertainty as to the rules of distribution which 
prevailed in the early Republican period. The rule of suc- 
cession is given in the twelve tables in a fragmentary condition 
which lays down: “ Si intestato moritur cui suus hoeres nec sit 
agnatus proximus familium habeto,’—‘“ If he dies without a 
will and no heir of his exists the nearest agnate shall have the 
family.” But some controversy has arisen as to the exact 
interpretation of this well-known rule. Hugo Ortolan and 
Maine think that where an intestate father left surviving 
children, «the paternal estate was equally divided amongst all 
the unémancipated sons and daughters. Coulanges however 
thinks that daughters were excluded at Rome as well as in 
India and at Athens. It is seldom contested that sons suc- 
ceeded to the paternal estate in equal shares. McCulloch 


1 Hearn’s Aryan Household, p. 81. 
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however raises some doubt as tothe last point also. “It is 
not easy to suppose that the equal division of property among 
the sons would be generally practised by parties who resorted 
to such means‘ for perpetuating its descent in the game 
lines.” Lawrence characterizes this presumption raised by 
McCulloch as resting on avery doubtful and probably decep- 
tive analogy, and says that “it certainly does not seem an irre- 
sistible inference from the circumstances that in one particular 
the Roman method of perpetuating family estates differ very 
greatly from our own, that therefore in another particular it 
must have resembled that with which we are ourselves familiar.” ? 
McCulloch adduces the existence of Latzfundza in the later 
Republican and Imperial periods, and their devolution in regular 
lines, as a proof that the Roman paterfamilias was accustomed 
to devise his property in a method more nearly resembling 
that of Primogeniture than that of equal division. But the 
evidence is far from being convincing and there seems to be 
little reason to suppose that sons did not succeed equally in 
case of their father dying intestate.’ The obscurity as to the 
rule of inteSate succession has been deepened by the fact that 
in Rome occasion for intestate succession was very rare. The 
Romans were indeed in horror of intestacy and we do not know 
why. Various reasons have been suggested,‘ but none seems 
to satisfactorily explain this unusual horror. 

But did Romans, like Englishmen, utilize the power of 


1 Refers to the custom of adoption. i 
A Treatise on the ‘ Succession to Property vacånt by Death’ by 
McCulloch, pp. 18-21. 
See Lawrence, The Law and Custom of Primogeniture, p. 10. 
2 Lawrence, p. ro. 
> Ibid, pp. 10-11. 
: 4 See Buckland, Elementary Principles of Roman Law, p. 183, 
and Select Essays on Anglo-American Legal History, Vol. III, p. 723. 
“ The Mediaeval Law of Intestacy.” 
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testacy in favour of Primogenitary rules by creating entails ? 
er, Was it open to them to do so ? 

You all know the Romans did not possess the unlimited 
power of testacy, and the question whether they could create 
entails would involve the question whether it was at all possible 
for them to create limited interests by will. There was a rule 
under which no sncerta persona could be instituted Aeres or 
regeive a legacy, and thus, though a testator might create 
a series of usufructs they must all be to existing persons, 
or at any rate to persons conceived, and thus property could 
hardly be effectively ‘settled’ for more than existing lives and 
the period of gestation. The right to institute Postumi is no 
real extension of this power, in as much as the postumi must have 
heen born or conceived at the death of the testator. Fidei- 
commissa however to a certain extent afforded a means of 
going very much further in that direction in as much as it was 
at first possible to make Fideicommissa in favour of incerta 
persona, and Fideicommissa on Fideicommissa was possible. 
For some time this helped the creation of a complete perpetuity; 
but for aught we know the power was not utilized ‘iu favour of 
eldest sons. In any case Hadrian forbade Fidvicommissa in 
favour of incertae personae, so that the power ceased. There- 
after testators inserted in their wills directions not to alienate 
which in effect would revive the power of creating perpetuity, 
till Severus and Caracalla provided that such a direction was 
a nullity unless it was combined with a Fideicommissum, This 
power was for some time utilized in creating family trusts as 
will appear from the many illustrations to be found in the 
Digest. - But even then it was never exercised to favour the 
establishment of any primogenitary rules.’ 

Yet Lawrence alludes to the influence of Roman law in 


‘1 For later development of such power see Buckland, Elementary 
Principles of Roman Law, pp. 181-182. 
Also Buckland, Text Book of Roman Law, pp. 358-360. 
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determining the privileges and expanding the rights of the 
eldest son under the Feudal system of tenure.’ [ can do no. 
better than quote what the learned scholar says about this 
influence. Lawrence says, “It should also be observed „that 
Roman Law—and especially the law which prevailed in the 
Western portion of the Empire ‘at the time of the invasion of 
the barbarians—had no small share in producing the institution 
of Feudalism itself. One of the most characteristic features 
of that system lies in the doctrine of a double property in land 
held according to its rules, which it always involved. There 
were the rights of the superior Lord, and the rights of his 
vassals; these latter, in turn, as the practice of sub-infeudation © 
. became more frequent, acquired tenants of their own, often 
bound to render them service and fealty of a nature precisely 
similar to those which they themselves yielded to the grantor 
of the fief; and this is the form which, soon after the compila- 
tion of Domesday Book, Feudalism very generally assumed in 
England. The inferior, or paravail tenants, held their lands 
from the barons, and the barons, or mesne lords, were the gran- 
tees of the.ing. In any case, however, the phenomenon of 
at least two sets of rights in the soil necessarily presents itself 
in all benefices or fiefs; and the origin of such a conception 
must in all probability be traced, not tothe rule and simple 
© Leges Barbarorum but to the institutions and laws of Rome. 
It has been supposed by some writers that this dupfication of 
proprietary right was based on the Roman distribution of rights 
over property into Quiritarian or legal and Bonitarian or equi- 
table. There is much, that is plausible in this opinion ; and 
there is no doubt that the Roman element in Feudalism has 
been disparaged or neglected by writers who attributed too 
much to reasons of convenience which readily suggest them. 
selves in explanation of almost any historical phenomenon, but 
which seldom account in a really satisfactory or adequate 


1 The Law and Custom of Primogeniture, p. 24. 
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manner for its having occurred to the intelligence of those 
among whom it first arose.” 

“ At the same time, the balance of probability disinclines us. 
to believe that the Roman distinction between legal and equit- 
able property—a distinction belonging to a decidedly advanced 
stage of juridical thought, and ‘implying the regular operation 
of courts of law—really actuated the substitution by the barba- 
rians of feudal for allodial tenures; and this impression is con- 
firmed by the fact that there was another form of ownership 
recognised by Roman Law, and subsisting in the districts 
where its influence was first experienced by the barbarians, 
which it is much more naturalto regard as the model after 
which the benefices were shaped. Sir Henry Maine has pointed 
out that while the /atzfundia of the Roman patricians were 
almost invariably cultivated by slave labour, large estates of 
the same kind when held, as was often the case, by the Muni- 
cipalities were frequently let to free tenants. The Municipal 
corporations found the work of superintending slave gangs an 
uncongenial and unprofitable occupation ; for the rapidity with 
which their functionaries were changed—only to bé-paralleled 
in modern times by the revolutionary proceedings of M. de 
Fourtou—made all effective oontrol over such establishments 
impossible. The example of the Municipalities was eventually 
followed by many individual proprietors: and the equitable 
right of the tenant in the soil, originally determined by his 
contract with the proprietor, was ultimately recognised by the 
Praetor under the Greek designation of Emphyteusis. From 
the slave cultivators there arose in time the class of coloni 
‘formed | partly: as Sir Henry considers, ‘by the elevation of 
the slaves, and partly by the degradation of free farmers,’ just 
as he has in another work explained how the status of the in- 
ferior tenants ef a fief in many cases formed a middle stage 
between the position of the free ‘peasant proprietors? of the 
prae-manorial village community, and that which was held by 
the villeins of the lord. The services of the coloni were of a 
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base or predial character, and from the coloni medietarii—that 
is, those who paid as rent one-half of the produce of the land— 
arose the metayer tenantry of modern Europe. The 
general analogy between this system and the old English socage 
tenure is very obvious; but it would doubtless be rash to assume 
that there was any historical connection between them. Mean- 
while the Emphyteuta attained a much more honourable aud 
secure position ; his subordinate ownership was fully recognised 
by equity; and he was protected from ejectment so long as his 
quit-rent was regularly paid, and the other stipulations of his 
original covenant with the superior owner duly observed. It is 
here especially important to notice the still closer similarity to 
the system of benefices which Emphyteusis, in one of its 
branches, presented. The agrilimitrophi by which the frontiers 
of the Empire on the Danube and the Rhine were preserved 
from incursions of the barbarians were held of the State by 
veteran soldiers, often themselves of barbarous extraction, on 
terms similar to those enjoyed by the ordinary Emphyteuta ; 
but instead of a quit-rent being required, the services imposed 
on them were only occasional, and exclusively military in their 
character. These grants of land usually descended to the 
heirs of the grantee, and, in thewords of Sir Henry Maine, 
‘it seems impossible to doubt that this was the precedent 
copied by the barbarian monarchs who founded feudalism.’ ”’ 


: CHAPTER II. 
PRIMOGENITURE IN ENGLAND. 


Professor Vinogradoff' has pointed out that Mediaeval 
Europe is marked by a system of the economic organisation 
of inheritance, by a system of unified tenure, having no 
necessary connection with servility or feudalism. The super- 
imposition of a lord’s power might have strengthened the 
unifying tendencies and contributed to give them definite 
shape; yet, “their origin is to be sought in the requirements 
of economic situation, which made for unity as against dis- 
persion, and which was especially strong in primitive times 
when, as the Serbs have expressed it, ‘the single man is no 
person. Any system of unified holding would mean the 
exclusion of some heirs in favour of others and may develop 
either the primogeniture or the ‘ultimogeniture.’ ” 

Whatever that be, there seems to be little doubt that in 

England, in its peculiar relation fo the tenure 

Primogenitare, not Of land, Primogeniture was not a plant of 
ple in ndani indigenous growth? Hale in his ‘History 
of Common Law’? gives us an account of 

the rules of inheritance prevailing among the ancient Britons, 
and tells us that though in cases of Earldoms and Baronies 
exceptional rules of succession might have obtained, these 
, being in the nature of Principalities, an ordi- 

Pre toes nary‘inheritance was divided between all the 
sons equally. No privilege was enjoyed by 


the eldest and if any dispute arose about the division, the 
0 


2 Outlines of Hist. Juris., Vol. I, pp. 282-284. 
* See Cecil, Primogeniture, p. 26. 
8 Chap. XI, p. 306. 


: | PRIMOGENITURE IN ENGLAND 95 
‘Druids settled it. A king of Wales in the tenth century gave 
laws which decreed that “brothers are to share the. land 
between them,” and that “when brothers shall share their 
patrimony among them, the youngest brother i is to possess, the 
principal homestead, with all his father’s stock, the boiler, the 
full hatchet, and the coulter or plough.”? If any privilege 
was at all created it was created in favour of the youngest. 
Even titles and dignities were sometimes subject to the rule 
of division and, as has been pointed out by Robinson,’ was 
divided among his sons, and afterwards further subdivided 
among their sons who represented them. 

The Primogenitary rule does not seem to have obtained 
even .among the Saxons and Danes. What- 

No Primogeniture ever might have been the rules regarding baron- 
and Dunes, ies and royal inheritances, in ordinary cases the 
inheritances seem to have been open to all 

the sons, and the daughters too not improbably claimed their 
full shares.‘ In Canute’s time, not only all the sons, but 
all the children seem to have succeeded alike: “Sive quis 
incuria, see morte repentina fuerit intestato mortuus, dominus 
tamen nullam rerum syarum partem (praeter eam quae jure 
debetur Hereoti nomine) sibi assusghito. Verum eas judicio suo 


1 Howeldda....Venedotian code (Leges Walliae) Bk. II, C. 12, S. 1, 
See also Digby, Hist. Real Prop., Chap. II, Sec. Il, p. 29. 

2 Hearn, Aryan Household, 82. The succession of the youngest 
son to the home of the deceased father is an exceedingly widespread 
custom. See Sir J. G. Frazer, “ Folklore in the Old Testament, a 
I, p. 433. . . 

The youngest son succeeds presumably because usually hé is the 
last to remain at home when his elder brothers have already gone out 
and started their own households. Frazer, “ Folklore in the Old 
Testament,” p. 440. | 

8 Gavelkind, p. 22. 

* Cecil, Primogeniture, p. 27. 

White, Outlines of Legal History, p. 165. 
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uxori, liberis, et cognatione proximis juste (pro suo quicue’ 

jure) distribuito.” * Professor Hearn? however points out that 

among the generation of Saxons immediately preceding the 

conquest, the parents were already accustomed to recognise 

the eldest son as the head of the family, and to give him the 
preference in the division of the inheritance. 

Lawrence in his essay on ‘The Law and Custom of Primo- 

. geniture ’® alludes to the influence of Roman 

Pirar ° Law in determining the privileges and expand- 

ing ‘the rights of the eldest son under the 

Feudal system of tenure, and observes that “Roman Law, and 

especially the law which prevailed in the Western portion of 

the Empire at the time of the invasion of the barbarians, had no 

small share in producing the institution of feudalism itself.” 

* In England, Primogeniture owed its introduc- 

chicane and Pri- tion to other causes than that of the influence 

of Roman law and it is generally believed 

that it migrated here with William as an appendage to his 

feudal policy. 

It has been much debated whether anything of <he nature 

of feuds was known in England before the 

Tentonio Feudalism. Norman conquest. Digby in his history of 

the Law of Real Property‘ says that the early Teutonic customs 

had by the time of conquest developed into what may be called, 

for want of a better name, a kind of feudalism—the relation of 

king and then of lord and man, and the development of great 

territorial lordships, of which by far the most numerous were 


those enjoyed by the i e 


i Uaiibard e Saah laws fol. 119. Cecil—Primogeniture, p. 27. 
3 Aryan Household, p. 80, where he refers to Bede. “ Vita, 
S. Ben,” IL . 
3 Sect. I, pp. 23-24. 
4 Chap. I, Sec. II, p. 29. 
Cecil, Primogeniture, p. 29. 
6 Constitutional History, I, p. 188, 
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According to Professor Stubbs Domesday Book attests the 
existence in the time of Edward the Confes- 
sor of a large class of freemen, who by 
commendation, had placed themselves jn the relation of depen- 
dence on a superior Lord ; whether any power of transferring 
their service still remained, or whether the protection which the 
commended freemen received from his lord extended so far as 
to give a feudal character to his tenure of land, cannot be 
certainly determined ; but the very use of the term seems to 
imply that vassalage had not in these cases attained its full 
growth; the origin of the relation was in the act of the depen- 
dant. On the other hand, the occupation of the land of the 
greater owners by the tenants or dependents to whom it was 
granted by the lord prevailed on principles little changed from 
primitive times and incapable of much development.” ! And 
Darlymple*® is of opinion that under the Saxon rule, while 
much of the land remained allodial, a con- 
siderable proportion was held under condi- 
tions which were practically those of military tenure; and he 
adduces more than one weighty arguments in support of his 
opinion that ‘the Feudal system, though elaborated and 
defined by the Normans, existed in germ or outline under 
the early English institutions.’ The question is also dis- 
cussed at length by Wright;‘ but the learned writer inclines 
to the belief that the incidents of feudal tenure were not 
known in England before the compilation of the Domesday 
record ;, Lord, Coke however asserts that tenure by knight's 


Prof, Stubb’s view. 


Darlymple’s view, 


d 
=) Cecil, Primogeniture, p. 29, Constitutional History, I, 188. 

°» Feudal Property. ,, 

3 See Lawrence, The Law and Custom of Primogeniture, Sec. II, 
p. 30. @ 

+ See Wright, Tenures, Chap. II. 

* Coke on Litt. Fol. 14(a). By way of giving a legal colour 
to the eldest sons’ privilege Lord Coke quotes the maxim ‘Qui prior 
est tempore, potior est jure.’ | . | 
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service existed and even drew to itself the incidents of 
feudalism as early as the time of Alfred. 
The contrary opinion is no less weighty 
and -is maintained by Lord Hale, Somner and Spelman. 
Sir H. Spelman ' says that “if there were 
feuds among the Saxons or of that nature, 
then are we sure they were no more than for life and not 
inheritable ; and he holds that, at the most, there was 
in effect only a species of tenancy from year to year at 
first, and afterwards for life.’ Similar view is maintained by 
Somner ° while writing on Gavelkind. But there seems to be 
little doubt that “about the time of King Alfred, there was a 
well-understood obligation to military service, incumbent upon 
every thegn, as inseparable from his land-ownership.”* The 

exact relation between military duty and the 
and military dey tenure of property in the ante-Norman period 

is given by Professor Stubbs, and I can do no 
better than quote that learned author zm extenso. Professor 
Stubbs ‘ says, “Inthe obligation of military service may be 
found a second strong impulse toward a national “teudalism. 
The host was originally the people in arms—the whole free 
population, whether land-owners or dependants, their sons, 
servants and tenants. Military service was a personal obli- 
gation; military organisation depended largely on tribal and 
family relations ; in the process of conquest land was the 
reward of service, the service was the obligation of freedom 
of which the land was the outward and visible sign. But very 
early, as soon perhaps as the idea of separate property in land 
was developed, the miilitary service became not indeed a burden 
upon the land, but a personal duty that practically depended 


Lord Ooke’s view, 


Contrary views, 


1+ Feuds, etc., p. 4. 

8 Gavelkind, p. 104. 

8 Cecil, Primogeniture, p. 29. 

& Constitutional Hist., Vol. I, pp. 189, 190. 
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on the tenure of land; it may be that every hide had to 
maintain its warrior; it is certain that every owner of land was 
obliged to the Fyrd or expedition ; the owner of Bockland was 
liable to the trinoda necessitas alone ; the occupier of Folkland 
was subject to that as well as to many other obligations from 
which Bockland was exempted.” Military duty was the 
duty of every landowner and there is but a narrow gap between 
the personal and this kind of military service, which was as 
much a landowner’s duty as it is now, and the one which was 
annexed as a condition of tenancy held from a Feudal 
lord. 
Yet the tenure of land in England previous to the Norman 
conquest did not present any of those charac- 
cher an law of ‘teristics which afterwards so closely connected 
it with the law of Primogeniture. The old 
custom of Gavelkind according to which in the event of intes- 
tacy the property of the deceased was divided among his 
children, or at all events among his sons, in equal portions, was 
the rule of succession before the Conquest. Moreover the right 
of testamentary disposition, incompatible with the duty of 
Feudal tenant either to his lord or to his offspring, was fully 
recognised before the feudal era. ,°Alienation znter vivos was 
equally permitted and the restrictions on alienation which after- 
wards hampered the owner of a fief were unknown in the pre- 
Norman days. 
Although before the conquest, the tenure of land in 
England was not accompanied by any of those 
Conqueror’s task, . . ; . ; 
how became easy. understandings or obligations by which it 
subsequently came to be connected With the 
rule of Primogeniture, yet the system in existence in those days 
must have gone far to prepare the minds of the people for the 
changes which the conqueror introduced. { Before the 


Lawrence, Primogeéniture, p. 33. 
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conquest the land-owners were subject to military duties, atid tb 
a soldier it would matter very little whether he fought by reason 
of tenure or for any other reason. The distinction between his 
services being annexed to his land and their being annexed to 
the tenure of his land would not strike him as very important.’ ? 
William’s policy after conquest was not to allow the old prac- 
tices of equal partition among all the children to continue, and 
fortunately for him he did not find in England a. soil altogether 
uncongenial for his policy to take root in. His policy was that 
the rule of Primogeniture should develop under his pilotage and 
it was the Feudal system which so well sheathed it. Theré 
was no one moment at which this Feudal system can be said to 
have been introduced upon an unwilling country. He caused the 
land to be divided into military tenures, or tenures by Knight's 
sérvice, and civil tenures or tenures of Socage land. In regard to 
the latter, the conqueror did not in any way disturb the rule of 
inheritance. Such land descended to all the sons, continuing 
to be divided as had been the rule before the conquest, and 
there is a lawof the conqueror expressly confirming in its case 
the course of descent by division. “Si guis intestutus obierit 
libert ejus hereditatem acqualiter divident” was the law of 
inheritance for such land. -But military tenures stood on a 
different footing altogether. “In a time of disquiet, with a 
feat of enemies from without and insurrections from within, the 
inconvenience of allowing all the sons to succeed to equal shares 
in a military tenure weré obvious. Continual sub-division and 
patcelling out of military tenures was a source of weakness to 
the organisation for the defence of the kingdom.” People. 
wete alive to the requirements of the situation and they 
could not be opposed to the unification of the holdings 
which alone seemed to solve the difficulty. It was partly 
due to this that William could easily persuadé his Great 


William’s, Real Property (12th Ed.f, p. 4. 
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Council! to take the oath of allegiance, or to pass the laws, 
by which the Feudal System on the Continent obtained some 
hold in England.’ 
It may be noticed at this point the characteristic of the 
English Feudalism thus introduced by the 
Continental feuda- : TA ; , 
lih and English feu- conqueror that distinguishes it from the 
dalism contrastod. ; . 
Continental System. A powerful ruler like 
William, who had had abundant experience of the tendency of 
Continental Feudalism to make the Vassal a formidable rival 
to the king, was not likely to throw away the existence of a 
principle forming an important aid to the Central authority and 


' The law respecting the introduction of Feudal tenures was 
passed “ per commune concilium.” 

See Wright’s ‘‘ Tenures,” p. 63. 

Also Hale’s “Common Law,” p. 311. l > 

See Lawrence, Primogeniture, pp. 33-35. 

Cecil, Primogeniture, p. 31. 

2 With regard to the oath at Salisbury, Prof. Stubbs observes :— 

“u In täis act has been seen the formal acceptance and date of intro- 
duction of Feudalism, but it has a very different meaning. The oath 
described is the oath of allegiance, combined with the act of homage, 
and obtained from all land-owners whoever their Feudal lord might be. 
It is a measure of precaution taken against the disintegrating power of 
Feudalism, providing a direct tie between the sovereign and all free- 
holders, which no inferior relation existing between them and the mesne 
lords, would justify them breaking.” Constitutional Hist., Vol. 1, p. 266. 

The law introducing the Feudal system runs as follows :— 
“Statuimus etiam et firmiter praecipimus ut omnes comites barones 
milites et servientes et universsi liberi hominestgtius regni nostri 
habeaut et teneant se semper in armis et in equis ut decet et oportet et 
quod sint Semper prompti et bene parati ad servitium Suum integrum 
nobis explendum et peragendum, cum semper opus fuerit, secundum 
quod nobis de feodis debent et tenentur tenementis suis de jure facere 
et sicut illis statuimus per commune concilium totius regni nostri, et 
illis dedimus et concessimus in feodo jure haereditario.” —Quoted in 
Hale’s Common Law, p. 311. 
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found in the Anglo-Saxon trinoda necessitas. It has. been 
seen that before the conquest the whole land was subject to the 
burden of the trinoda necessitas. After the conquest this 
burden came to be regarded as a service due to the king quite 
irrespective of the fact whether the landholder bound to render 
it was the king’s tenant or uot. This was ensured by the 
famous oath taken by all landholders at the Council of Sarum 
in 1086, when there came to the conqueror “ his witan and the 
land-holders that were throughout England, and they became 
his men, and all submitted themselves to him and were his men, 
and swore fealty to him, and that they would defend him 
against all other men.” ' 


Here we might notice another class of tenures known as 
honorary Feuds which carried with them titles of nobility and 
became incapable of division. They supplied an example which, 
in the then State of Society, it was convenient to follow. The 
rule of descent in them, with their accompanying title, was 
naturally to the eldest son, he being the first of his generation able 
to perform the dutes of military service. These honorary Feuds 
obtained a fresh stimulus from the Continent at thes fainous 
constitution of the Emperor Frederick Barbarossa who estab- 
lished divisible and indivisible “euds throughout his dominions, 
the indivisible mostly carrying with them a title. The Emperor 
prescribed that the rule of Primogeniture was to apply to their 
descent.’ 


1 Stubbs, p. 81. 

Compare Laws of William I, Cap. 2: “Statuimus etiam ut 
omnis liber homd foedére et sacramento affirmet, quod infra et extra 
Angliam Willelmo regi fideles esse volunt, terras et honorem illius omni 
fidelitate cum eo servare, et ante eum contra inimicos defendere.” 

See Freemap, Norman Conquest, Chapter V, pp. 64, 366. 

See also Digby, Hist. Real Prop., Chapter I, pp. 35-36. 

3 Cecil, Primogeniture, p. 32. 

Wright, Tenures, pp. 31, 175. + r 
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Indeed the custom of Primogeniture was not introduced 
Honorary Fenda, into England in imitation of Emperor 
Jocement Primo Frederick’s honorary Feud. There had been 
geniture. very distinct traces of primogeniture in England 
considerably before his ‘time.. Earldoms and baronies, 
which that ordinance chiefly relates to, had before been indivi- 
sible, both in England and in France. Yet this constitution was 
not without influence on the development ofthe lawin England. 
It has indeed, been contended by some writers that fees held by 
Knight’s-service were not originally ‘Feuda Individua’; and 
that even in case of these lands the law of Primogeniture was of 
somewhat later growth. Hale and Somner point to the above 
constitution of the Emperor as establishing that principle of 
descent; and they seem to think that it was only after this 
constitution that Primogeniture became general in the English 
system. But any constitution of Frederick could m England 
have had no other influence than that of a model ; and a similar 
model was also to be found in the customs which prevailed 
among the holders of benefices at a period considerably anterior 
to the conquest. Yet the establishment of honorary Feuds 
must doubtless have greatly coni puted to the rapid spread of 
Primogeniture.’ 
At about the same period the laws of Henry I decreed that 
EE E “ Primum patris feudum primogenitus filius 
and traces of Primo- habeat,” —that the eldest son was to succeed to 
geniture. ‘ i154 . ‘ 
the ‘capital fee’ or principal feud, including 
the principal mansion of his father’s military possessions. How 
far these laws of Henry I were, in general, enforced os followed 
must remain uncertain.” But a surer information 
thetimet Henry IS available for the next: stage. Glanvill, 
the well-known writer of the time of Henry 
II says, “Cum quis ergo haereditatem habens moriatur, 


Lawrence, Primogeniture, p.: 36. | 
2 See Reeve’s History of English Law (Finlason), Vol. I, p. 254. 
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si unicum filium haeredem habuerit, indistincte verum est quod 
filius ille patri suo succedit in toto. Si plures reliquerit filios, 
tunc distinguitur utrum ille fuerit miles, sive per feodum militare 
tenens, aut liber sokemannus. Quia si miles fuerit, vel per- 
militiam tenens, tunc secundum jus tegni Angliae primogenitus 
filius patri succedit in totum; ita quod nullus fratrum sourum 
partem inde de jure petere potest.” —“ When therefore any one 
who holds an inheritance dies, if he has only one son, it is 
without reserve true that that son is the successor of his father 
in the whole inheritance. If he has left more sons than one, 
then there is a distinction whether he was a knight, or a tenant 
of a knight’s fee or a free socman. Because if he were a knight 
ora tenant by knight’s service, then according to the law of 
England the first-born son succeeds his father in the whole 
inheritance, so that none of his brothers can demand of right 
any share. therein.” Socage or civil lands were as of old 
divided among all the sons, provided that the land had been 
subject, by ancient custom, to division: ‘‘Si vero fuerit liber 
sokemannus, tunc quidem dividetur haereditas inter omnes 
filios, quotquot sunt, per partes aequales, sifuerit “socagium 
illud antiquitus divisum.” But even in this case there was a 
proviso saving to the eldest son the chief messuage in consider- 
ation of the dignity due to his seniority. He must however 
make its value good to others out of other property.? If how- 
ever there was no ancient custom of division then “ primogeni- 
tus secundum quorundam consuetudinem totam haeriditatem 
obtinebit, secundum autem quorandam consuetudinem postnatus 


1 Digby, Hist. Real. Prop., pp. 95-98. 

Reeve’s Hist. of English Law (Finlason), Vol, I, p. 254. 

White—Ouflines of Legal History, p. 166. 

2 “Salvo tamen capitali mesuagio primogenito filio pro dignitate 
aesneciae suae; ita tamen quod in aliis rebus satisfaciet aliis ad valen- 
tiam.” | . 5 


Digby, Hist. of the Real Property, p. 96. 
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filius haeres est!” :—then “the first-born son according to 
the custom of some places will get the whole inheritance, while 
according to the custom of other places the youngest son is 
the heir.” | 

- Thus in the interval beġween Henry I and Henry II Primo- 
geniture had surely made a marked stride.! There was hardly 
any means open to the people to defeat the rule, wills being 
as yet unknown except in Gavelkind lands. As yet the right 
of representation is not settled. “When any one dies leaving 
a younger son and a grandson, the son of a predeceased eldest 
son, there often arises a great question as to the law which of 
the two should be preferred to the succession, that is to say, 
whether the younger son or the grandson. For some used to 
be of opinion that the younger son was the rightful heir rather 
than the grandson, apparently on the ground that the first- 
born son, not having survived his father, never actually became 
his heir, and so the younger son having survived both his 
father and his brother rightly in their view succeeds his father. 
Others however think that the grandson ought of right to be 
preferred*to his uncle. For since the grandson is the issue of 
the eldest son, and is the heir of his body he ought to succeed 
to all the rights which his father would have had if he had been 
still alive.”? The other seems to have been the opinion of 
Glanvill himself and the claims of children of elder brothers in 
perference to their uncles were indisputably settled in the 


days of Bracton. 


t Reeve’s Hist. Eng. Law, Vol. I, p. 255. i 

3 This latter is also Glanvill’s own opinione Cum quis autem moria- 
tur habens filium postnatum, et ex primogenito filio præmortuo nepotem, 
magna quidem juris dubitatio solet esse, uter illorum preferendus sit 
alii in illa successione, scilicet utrum filius an nepos. Quidam enim 
dicere volebant filium postnatum rectiorem esse heredem quum nepotem 
talem, ea videlicet retione, quia filius primogenitus cum mortem patris 
non expectaret, ngc expectavit quosque hæres ejus esset, et ita cum 
postnatus filius superviveret tam fratrem quam patrem, recte ut dicunt 
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It will be useful to remember what Reeves says about the 
-= right of representation and collateral succes- 
Development ofthe sion. ‘The right of representation,” Reaves, 
right of representa- i: e ye © 
tion. says,’ in prejudice of proximity of blood, though, 
i perhaps, not an uplikely consequence of the 
legal notion of primogeniture, did not so soon establish itself. 
The mind of men revolted at a rule which gave the inheritance 
to an infant, only because he represented the person of his 
father, in exclusion of the uncle, who was nearer of blood to the 
grandfather, from whom the fee descended; especially when 
regard must be had to the calls of military service, which an infant 
tenant was not capable of performing. If to these considera- 
tions we add the little tenderness that was shown to the titles 
of such feeble claimants in those days of violence and 
oppression, we can easily account for the slow progress 
which was made towards establishing the right of representa- 
tion.” “With all these reasons against it, representation was 
not admitted as a rule of descent, even so low down as the 
reign of Henry II.” 
“ As the descent of Crowns kept pace with the descent 
of private feuds, we may, from this doubt in be able to 
account for the conduct of King John in excluding his 
nephew Arthur from the throne : and from the different opinions 
which were then held concerning it we may collect, that he 
had some color of right and law for what he did, the rules of 
inheritance as to the point then in question not being precisely 
ascertained and settled. In France, where the right of 


patri succedit. Aliis vero visum est nepotem talem de jure avunculo 
suo esse preferendum. Cum enim nepos ille ex filio primogenito 
exierit, et de corpore suo exstiterit hæres, in totum jus quod pater suus, 
si adhuc viveret, haberet, ipse patri suo succedere debet.” 
See Digby, pp. 99-100, 
Also Reeve’s Hist. English Law (Finlason), Vol. I, p. 255. 
Reeves, Hist. Eng. Law (Finlason), Vol. I, pp. 255-56. 
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representation had more generally obtained, that king was clearly 
esteemed an usurper; and as such, his title denied and oppos- 
ed....... At what precise time these doubts were removed, and 
representation became universally regarded as a rule of descent, 
can only be conjectured. Probably, in the latter part of this 
very reign, when such a notorious event was recent, and had 
brought the subject under examination, our law of descent 
received this new modification from the Continent.” 

As to the rule of collateral succession Reeves says that 

the history is involved in equal obscurity. 
moe Collateral Glanvill tells us: “Deficientibus autem hiis 

qui recta linea descendunt, tunc frater vel 
fratres succedent : aut si non reperiantur fratres, vocandae sunt 
sorores ; quibus praemortuis eorum liberi vocantur; post hos 
vero vocantur avunculi et eorum liberi; postremo materterae vel 
earum liberi; habita et observata distinctione superius praeno- 
tata, inter filios militis et filios sokemanni et nepotes similiter ; 
habita quoque distinctione inter masculos et feminas.” :—“ On 
the failure of lineal descendants the brother or brothers will 
succeed, &r, if there are no brothers, then the sisters come in ; 
if these are pre-deceased their children are next in order, 
and after these the uncles and thair children, and in the last 
place aunt and their children, bearing in mind the distinction 
above explained between the sons of a knight and the sons of 
a soc man, and the grandsons in like manner, observing also 
the distinction between males and females.” ! 

We have seen above that in the days of Glanvill the 
Primogenitary rules did not obtain for all lands in the kingdom. 
Only. lands held by knights’ service descended exclusively to 
the eldest son. This was not the case with socage lands, 
though socage was also a free tenure. “The tenant in socage 
was allowed to alien by deed .of feoffment awan early age; 
his land did not escheat in the event of attainder ; he was 


1 See Digby, p. 97-100. 
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permitted a customary right of testamentary disposition ; and 
on intestacy his estate, up to the reign of Henry II, when the 
devolution of socage land was assimilated, except in Kent, to 
that of the estates held by military tenure, was equally divided 
among all the sons.’’? 

But even in John’s reign, the presumption in ee 
tenures had been in favour of the eldest son unless a custom could 
be proved to exist to the contrary. We are told that Gilbert 
de Bevill brought a Writ of right de rationabili parte. against 
William his elder brother for lands in Gunthorpe, in Rutland- 
shire, quae eum contingunt de socagio quod fuit patris eorum 
in eadem villa ; William pleaded quod Socagium illud nunquam 
partitum fuit nec debet partiri, et hoc offert defendere: 
William’s contentions were upheld because Gilbert the deman- 
dant produced no proof of the partibility.* What was merely 
a presumption soon became the law, and Digby? tells us, 
referring to the passage of Glanvill quoted above, that ‘‘the 
law as to, the descent of socage estates, as stated in this pass- 
age, though still traceable in Bracton, before long became 
obsolete, and the same rules as to descent prevaileu in lands 
held in Socage and by Knight’s-service. The equal division of 
lands amongst all the sons enly continued as a local custom in 
certain boroughs, and in the County of Kent, where it is still 
the rule. ‘Traces of the law in Henry II’s time are to be 
found in that of Henry III also, but generally speaking Primo- 
geniture had almost entirely been the rule of succession even 
in case of Socage lands in imitation of those held by Knight’s 
service. The distinction was completely lost in the reign of 
Edward I. Itis not possible to say with definiteness as to 


Lawrente, Primogeniture; p. 36. 

Robinson’s Gravelkind, p. 32, Cecil, Primogeniture, p. 36. 
Digby, p. 95. 

Cecil, Primogeniture, p. 36. 


> 68 WW oo 


PRIMOGENITURE IN ENGLAND 109 


when and how the distinction was removed. It seems to have 
crept in insensibly and by degrees, in imitation of the 
descents of Knight’s service lands, the owners of Socage— 
tenements choosing rather to deprive their younger sons of their 
customary share of the inheritance, than that their elder son 
should not be in a condition to emulate the state and grandeur 
of the military tenants.’ | 

Whatever that be, the history of Primogeniture in England 
is indeed bound up with military tenure; it was to this that 
Primogeniture owed its first great impulse, and it is to this again 
that we must look for its further history. 

Before proceeding further an examination of the character- 
istic incidents of Knight’s service that have obtained from the 
earliest times becomes necessary, and any careful examination 
of these incidents would lead us to conclude that they neces- 
sarily involved the descent of, at all events, the capital fee to 
the eldest son alone. Among the incidents of a military tenure 
the most important and regular consisted of a contribution to 
the expenses incurred by his lord in making his eldest son a 
Knight, and providing a marriage portion for his eldest daughter. 
Glanvill tells us ‘‘Now after an agreement has been made 
between the lord and the heir.Of his tenant as to giving and 
accepting a reasonable relief, the heir may require from his 
own tenants reasonable aids for the purpose. He must however 
do this reasonably, in proportion to the size of their fees and 
their means, so that they may not seem to be too heavily 
burdened on that account, or be made to forfeit their tenements. 
Now there is no fixed limit ordained as to the amount of aids 
of this kind which may be given or required, except that the 
rule above mentioned is to be kept inviolate. There are, 
besides, other cases in which it is lawful for a lord to require 
similar aids from his tenants subject to the abovementioned 


! Robinson, p. 28. 
Wright, Tenures, p. 178, 
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rule ; for instance, upon the occasion of his son and heir being 
made a Knight, or upon the marriage of his eldest daughter. 
But whether lords could require aids of this kind from 
their tenants for the maintenance of their private wars, I 
doubt. The obligation was confined to the knighthood 
of the eldest son alone; and this might indeed be regarded as 
in itself almost a sufficient proof that the latter alone succeeded 
to the tenure. Glanvill in fact says so, as he speaks of the 
knighthood of the son and heir. It was really in the interest 
aswell of the king as lord paramount, as of the mesne lords 
that this provision was established, in order that there might be 
no lack of duly qualified persons for the defence of the State, 
as well from internal disorder as from foreign foes. The other 
aid seems to have been devised so that the heir might receive 
an unencumbered inheritance and thus efficiently perform his 
duties. No portion for his sister was allowed to be charged 
upon the land ; the inferior tenant like the Roman client, was 
expected to contribute for the purpose.’ 

‘ Of all the incidents of knight’s service, that which most 
closely connected it with the rule ‘of Primo- 
geniture, consisted in the fines which were 
levied on alienation of the land.” Originally the relation of the 
lord and his tenant had been intensely domestic. Neither 
the lord nor vassal could in early times break the feudal bond 
which subsisted between them, except by mutual consent.’ 
The tenant could not transfer his tenancy so as to bring ina 
stranger without his ford’s consent. The lord too could not 
transfer or exchange his ‘seigniory’ so as to compel a tenant 
to perform the services toa stranger and accordingly a new 
lord could not enter upon his predecessor’s rights except on the 
voluntary attornment of the vassal. The relation however soon 
became: less mutual and the holder of seigniory or a reversion 


Right of alienation. 
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was permitted to convey his privileges by levying a fine, without 
the tenant’s concurrence; attornment could, by this process 
of levying a fine, be compelled, until a statute of Anne rendered 
it no longer necessary... The tenants’ right of alienation 
however did not develop with equal rapidity. His interests 
were somewhat antagonistic both to his lord and to his hei? 
The king or the superior lord became jealous for the proper 
performance of his tenant’s military service; the tenant was 
anxious to escape the burdens which had sprung from its abuse. 
If he wished to dispose of part of his tenancy by selling it to 
different purchasers his lord was opposed to him, because, 
among other reasons, though it did not deprive the lord of the 
military service of his tenant, yet the service became more 
difficult of enforcement from a number of small vassals. ‘His 
own heir was opposed to him, because the heir was trained up 
in the spirit of the feudal law that he himself should, succeed. 
He had thus to fight a double fight and “eventually from the 
strict restrictive tendency against alienating his land which 
weighed upon him immediately after the conquest he has 
obtained “after tangled vicissitudes and reactionary swings of 
the pendulum, a complete right of alienation both against his 
lord and against his own heir. The vested right of Primogeni- 
ture in his heir which was characteristic of the Middle Ages 
has been curtailed and has dwindled away, until at length the 
modern heir retains no right at all, and only acquires a property 
if his father or predecessor conforms to a received custom or 
dies intestate.” ° 

It will indeed be beyond our purpose to give an account of 
the intricate legal manoevres by which the tefant’s right of 


1 Lawrence, Primogeniture, p. 39. St. 4 and 5 Aane, c. 16, s, 9. 
See Williams, Real Property, p. 239. 

# See Reeve’s Hist. Eng. Law (Finlason), Vol. I, p. 257. 

§ Evelyn Cegil, Primogeniture, p. 37. 

see also Reeve’s Hist. Eng. Law (Finlason), Vol. I, pp. 257-58. 
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alienation developed; nor would it be quite in keeping with 
our aim if we proceed to examine the reason why its growth 
was so much opposed. Yet any sketch of the history of Pri- 
mogeniture in England can scarcely afford to do without some 
glance at them. It has already been remarked that the keen 
objection to alienation by his tenant which the feudal lord 
raised was a natural consequence of the feudal system, and 
particularly of that form of it which was introduced in England 
by the policy of the Conqueror. The mesne lord was himself 
held to a strict performance of services by his superior ; and his 
capacity for rendering them was liable to be seriously endanger- 
ed by an excessive multiplication of the number of his tenants. 
The land began to be regarded less as a means of subsistence 
than as a security for defence ; and if a tenant were permitted 
to divide his estate, its efficiency in this respect was seriously 
diminished. The holder of knight’s fee was bound to serve his’ 
sovereign for forty days in the year, and to furnish his equip- 
ment at his own expense; but those who held only a portion of 
a. fee were only required to serve fora proportionate time. 
“ Hence the splitting of Feuds had the defect of incorveniently 
increasing the number of the forces at the commencement of a 
campaign, and of solimiting “the duration of their service, that 
they became useless for anything, unless it might be attempted 
by a coup de main. The quality of the feudal militia was also 
much deteriorated by the sub-division of fiefs: the holder of 
small portions not being able to furnish se i equipped 
horsemen even for the shortest period.” ! 

Yet alienation by feudal tenants must have begwn soon 
after the conquest as«will be obvious from the large number of 
instances in Domesday Book in which maneria described as 
part of the estates of the king’s tenants in capite are held of 
them by name under-tenants. During the early years however, 


3 Littleton, Henry II, Vol. II, pp: 83-92. 
Lawrence, Primogeniture, p. 41. 
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the alienation was rarely accomplished by a transfer of all the 
owner's rights in the land, but was usually affected by subin- 
feudation by which lands were granted to be held by the 
purchaser as tenant of the Vendor.’ So that while they re- 
mained tenants of their lord, they themselves became the 
lords of their under-tenants. The original lord, however, for 
various reasons, some of which have already been hinted at, 
soon began to detest this practice. It was undoubtedly more 
satisfactory to get forty days’ service out of one tenant, than 
to make up the forty days out of several under-tenants, ten 
days from one, two days from another, and so on, according to 
the proportionate share of their tenancies. Besides sub-infeu- 
dation deprived the lord of several much prized feudal 
privileges, as the Feudal dues of the under-tenants belonged in 
the main to the tenant of the lord and not to the lord himself. 
The difficulty of military service was keenly felt and removed by 
Magna Carta (1217), C. XXXTX, which laid down: “ Nullus liber 
homo de cetero det amplius alicui vel vendat de terra sua quam 
ut de residuo terre suze possit sufficienter fieri domino feodi 
servitumeei debitum quod pertinet ad feodum illud.” ‘No 
freeman from henceforth shall give or sell any more of his land, 
but so that of the residue of the lIghds the lord of the fee may 
have the service due to him which belonged to the Fee.” ? 
The second difficulty however, namely that of preventing 
the Feudal privileges from being enjoyed by the middle- 
men could only be removed by the total abolition of sub- 
infewdation. By the Statute 18 Edw. I, C. I, the statute of 
Quia Emptores,* liberty was given to every freeman to sell his 
holding c or part thereof as desired by him so that the alieriee 


ae i? . William, Real Property (Ed. 2 1 ), p. 38. i 
. Digby, P. 133. 
_ Quia Emptores did not apply to King’s tenants f» capite who 
Pr not acquire a clear right of alienation except by royal license till 
1327 (1 Edw. II, St, 2, C, 12), Digby, Hist, Real Prop., p. 236. 
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should hold the land of the same immediate lord and by the 
same services as his alienor. The aim of the Statute was 
stated to be the removal of the second difficulty named above; ' 
and it created the right of alienation of the tenant. The middle 
lord vanished ; the Free-holder copld no longer make himself 
a mesne lord. “The great-men of the realm” opposed the 
tenant’s power of alienation, and subinfeudation originated. At 
the instance of these great men of the realm again the subinfeu- 
dation must die but only to secure right of alienation the need 
of which gave its birth. The subinfeudation is abolished ad 
instantiam magnatum regni sui, and it was at their instance 
Dominus Rex in parliamento BOCE providet, et statuit, that 
from henceforth it “ should be lawful to every freeman to sell 
at his own pleasure his lands and tenements or parts of them,” 
only “ the feoffee shall hold the same lands or tenements of the 
chief lord of the same fee, by such service and customs as his 
feoffer held before.” 

The table seems to have turned completely in the days of 
Bracton who declares the tenants to be the real proprietors 


ar 


' «Quia Emptores terrarum et tenementorum de feodis magnatum 
et aliorum in praejudicium eorurdem temporibus retroactis multotiens 
in feodis suis sunt ingressi, quibus libere tenentes eorundem magnatum 
et aliorum terras et tenementa sua vendiderunt, tenenda in feodo sibi et 
haeredibus suis de feoffatoribus suis et non de capitalibus dominis 
feodorum, per quod iidem capitales domini escaetas, maritagia, et custo- 
dias terrarum et tenementorum de feodis suis existentium saepius 
amiserunt, quod quidem eisdem magnatibus et aliis dominis quam plu- 
rimum derum et difficile videbatur.” For as much as purchasers of lands 
and tenements of the fees of great men and other lords have many times 
heretofore entered into their fees, to the prejudice of the lords, to whom 
the Freeholders of such great men have sold their lands and tenements 
to be holden irt fee of their Feoffors and not of the chief lords of the 
Fees, whereby the same chief lords have many times lost their escheat, 
marriages and wardships of lands and tenements belonging to their 
Fees, which thing seems very hard and extreme unto those lords and 
other great men. 
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of the fee. “But as regards the power of the donee,” says 
| Bracton, “to make a gift over and to transfer 
nent of alienation to another the property granted to himself, 
some might say that he cannot do so, because 
by this means the lord losgs his services; this however is not 
true with all respect to the chief lords be it said. And speak- 
ing generally, the truth is that the donee may grant the proper- 
ty and the land granted to him to whomsoever he pleases, 
unless there were some special provision’ against alienation 
at the time of the Feoffment... .. Hence when any chief lord 
hinders his tenant from making a gift, he works him an injury 
and an open desseisin, in not suffering him to make use of 
his own property and his own Seisin. The tenant however by 
such a gift works no wrong to his lord, although he does him 
harm ; since the lord may have his relief from the feoffee of the 
tenant...... Further if the lord allege that the tenant has wrong- 
fully entered upon his fee, I say it is not so, because the Fee 
is not the property of the lord but of the tenant, and the lord 
has nothing in the Fee except the services due to him, and thus 
the fee # the property of the tenant, but subject to services to 
the lord.” ° 


1 By the time of Littleton this condition imposing a restraint 
on alienation was held illegal. 

Digby, Hist. Real Prop., pp. 158-160. 

2 Bracton, lib ii., cap. 19, Fol. 45 : “ Sed posset aliquis dicere quod 
ex hoc quod donatorius ulterius dat et transfert rem donatam ad alios, 
quod hoc facere non-potest, quia per hoc amittit dominus servitium suum, 
quod quidem non est verum, salva pace et reverentia capitglium domi- 
norum. Et generaliter verum est, quod donatorius tem et terram sibi 
datam donare poterit cui voluerit nisi ad hoc specialiter agatur in 
possessione ne possit...... et unde cum quis capitalis dominus tenentem 
suum impedierit quod dare non pogsit, facit ei injurigm et disseisinam 
apertam, ex quo illum re sua et seisina uti non permittit. Tenens vero 
nullam facit injuriam domino suo ex tali donatione, quamvis damnum, 
cum ipse dominus habere possit relevium de suo feoffato et ejus haere- 
dibus, et licet damnum facit non tamen injuriosum erit praedicta ratione... 
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Inroad upon the interest of the heir seems to have been 
made even earlier. For Glanvill tells us “every free man 
being a tenant, may give with his daughter or any other woman 
a certain part of his land by way of marriage gift, whether he has 
any heir or not, and whether the heir consents or not, nay even 
contrary to his express desire and protest. Anyone also may 
give to whomsoever he pleases any part of his free tenement 
by way of remuneration for services, or in favour of a place of 
religion by way of free alms.”’ A larger right of alienation 
seems to have been enjoyed over lands which a man had 
acquired by purchase than over those of which he had become 
possessed by inheritance.* The first advance in this direction 
seems to have been made by the Seventieth law of Henry I 
which, while maintaining the inalienable character of Bookland,’ 
expressly allowed every freeman to dispose as he pleased of 
lands he kad himself acquired: “ Acquisitiones Suas det cui 
magis Velit: Si Bocland autem habeat quam ei parentes sui 
dederint, non mittat eam extra cognationem suam.”‘ But 
even in the case of purchased lands a tenant in fee could not 


...Item si dicat quod injuste ingressus est feodum suum, dico non, quia 
non est feodum suum in dominico sed tenentis illius, et dominus nihil 
habet in feodo nisi servitium, et sic erit feodum tenentis in dominico, et 
feodum domini in servitio......” 

1 Digby, pp. 101-103. 

“ Potest itaque quilibet liber homo, terram habens, quandam 
partem terrae suae cum filia sua vel cum aliqua alia qualibet muliere, 
dare in waritagium, sive habuerit haeredem sive non ; velit haeres, si 
habuerit haeredém, sive non velit; immo etiam eo et contradicente et 
reclamante, Quilibet etiam, cuicunque voluerit, potest dare quandam 
partem sui liberi tenementi in remunerationem servitii sui vel loco- 
religioso in eltemosynam.” ; 

Glanvill, VII, c. 1. 
s Williams, p. 6r. 
3 See Digby, pp. 11 to 15. o 
* See Digby, p. ror. : 
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by alienation entirely disinherit an heir sprung of his own body, 
though he might defeat the expectation of his collateral heirs. 
“ If however he who wishes to make a gift of a portion of his land 
have nothing but land which he has purchased, he may indeed 
do this, but not to the extent of the whole of the purchased 
land, because he may not disinherit the son who is his heir. 
Flowever if there be no son or daughter begotten of his body, 
he may then give any part of his purchased land to 
any one he pleases, or the whole of it, for an estate of 
inheritance.” ' But a current had set in favour of the right 
of alienation. Originally a grant of land to a man and 
his heirs gave his heir a substantial interest in the land 
not capable of being defeated by an act of the man We 
have seen above how the restriction began to be relaxed. It 
was the interest, especially, of Deans and Chapters and of 
Abbots and Priors and their convents, to make an jnroad, and 
in those days ecclesiastical influence was irresistible. In cases 
of such grants no temporal services could be reserved, and the 
only personal comfort the heir could derive was that his soul 
would b€ prayed for by the grantees. The grant in Frank- 
_ marriage also deprived his heirs of all feudal services, except a 
phantom oath of fealty for three generations of. her descend- 
ants. Yet a harder fate awaited the heir, and in the reign of 
Henry III the son wholly disinherited by his father’s alienation 
was denied any remedy at law.? Bracton writing in the 
same reign lays down that in the case of a gift of landtoa 
man and his heirs, the donee acquired the land by gift, and 


1 Digby, p. 104. 
Si vero questum tantum habuerit is qui partem terrae suae donare 
voluerit, tunc quidem hoc ei licet, sed non totum questum, quia non 
potest filium suum haeredem exhaeredare. Verunt&men si nullum 
haeredem filium vel filiam ex copore suo procreaverit, poterit quidem 
ex questu suo cuicunque voluerit quandam partem donare, sive totum 
questum haereditàbiliter. (Glanvill.) 
3 Williams, p. 69. _ 
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his heir after him takes by succession, but acquires nothing 
therein by the gift. His birth was simply the condition which 
rendered it absolute: “nihil acquirit ex donatione facta an- 
tecessori, quia cum donatorio non est feoffatus.’’! It is clear 
that when all grants began to ke construed in this manner 
the heir’s rights were in theory gravely imperilled. 

However dangerous the possessor might have been to his 
heirs during his life-time, he was not so to his successors at his 
death. Ever since the Norman conquest he had been unable, 
as an almost universal rule, to make a will,? so as to have his 
land to a usurping relation, a stranger or a charity. In time of 
Bracton® there seems to have been made attempts to devise 
lands by delivering it to “a man and his heirs or to whomso- 
ever he might give or devise the land.” But Bracton declares 
against such a power. It will be beyond our purpose to trace 
here the.origin and growth of the testamentary power in 
England. All that we should remember is that this barrier 
also was destined to be broken down, and the privileges of 
the heir infringed. The undermining was gradual: “neither 
in the British Constitution nor in early English law'was it the 
custom to do things outright; but it came to be recognised, 
probably sometime during the later Plantagenets, that a man 
might give over his land during his life-time to certain persons, 
to the “use” of whatever successor he might appoint by his 
will. This backstairs method of devising land by will was 
a lichen growth, and it was not long tolerated. The statute of 


1 Williame, p. 6g. 

Digby, Hist. Real Prop., pp. 165-171. 
Also Lawrence, Primogeniture, pp. 47-48. 

2 See J)igby, 102 note. ‘Si vero donationem talem nulla 
sequuta fuerit seisina, nihil post mortem donatoris ex tali donatione 
contra voluntatem haeredis efficaciter peti potest,” A deathbed gift is 
also not allowed, Digby 192, note 2. : 

8 Bracton, lib. ii, cap. vi, fol. 17. Digby, p. 168. 
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Uses swept it away at ablow, and once more there was no 
means by which lands could be left by will away from the 
heir, Yet the world of Henry VIII’stime was not that of the 
early Normans, and so quickly was the inconvenience felt that 
only five years later the devise of lands by will was expressly 
sanctioned. Two-thirds of Knight Service land and the whole 
of an estate of Socage land might be left away from the eldesi 
son; and a century afterwards when military tenures had 
become an anachronism, and their burden, a preposterous 
grievance, they were finally abolished by the resolution of the 
Long Parliament, and former military tenures became divisible 
in their entirety as Socage lands. This law has not been altered 
and an eldest son is not now entitled to be left a bit of his 
father’s possessions. Primogeniture died but was soon to re- 
appear as acustom put in practice by means of entails and 
settlements,” ' . 

It would indeed be tedious and hardly relevant to examine 
in detail the history of the law of entails. Yet a short review 
will not be quite out of place, as, for a period, primogeniture 
mainly dtpended upon these entails, though of course these 
entails are in theory quite dissociated from primogeniture, as 
estates might as well be entailed upon the younger as upon 
the eldest sons. 

The question whether entails were known to the Roman law 
has already been given some consideration, and it has been 
seen that though the system of tying up estates by means of 
settlement is of quite modern origin, yet the thing might 
not have altogether been unknown in the ancient days. The 
Roman proprietor of the Imperial periode was protected in his 
efforts to prescribe the devolution of his property through more 
than one generation by creating aseries of life interests and 
remainders. We have seen how in their military testament, 
the Roman testators were permitted to control the posthumous 


Cecil, Primogeniture, pp. 43-44. 
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devolution of their property to an extent not then conceded to 
the civilian and how the heir under such a testament might be 
confined to a life interest, another being substituted to whom 
the property was to go on: its expiration. Wills of this kind 
doubtless suggested the idea of utilsing the method of devising 
on trust, or by Fideicommissa for a similar purpose.’ The 
Fiduciary heir was generally required to leave the property 
to such person as, at his demise, should be his own herr, 
according to the law of intestacy, or sometimes, the heir of the 
original testator, the Fiduciary himself having only a life 
interest without any power of disposal otherwise than according 
to the instructions he had received. At one time it seems to 
have been possible to create a series of successive life estates 
in the foregoing manner; but the policy of Justinian abhorred 
perpetuities, and the 159th Novel decreed that the restrictions 
should not proceed beyond the person who takes by appoint- 
ment from the first’ F iduciary.” 

_The system of entailing prevailing in English law has a 
history of its own. The well-known statute de Donis first 
established strict entails here in the English system, It was 
passed five years before Quia Emptores, a statute which, we 
know, was passed at the instance and for the convenience of 
the barons. The land which fell under de Donis and was thus 
permanently withdrawn from the market, is probably consider- 
ably less than is generally supposed. Yet the inconvenience 
of the statute began soon to be felt, and as Blackstone 
would say, “children grew disobedient when they knew 
they could not be set aside; farmers were ousted. of 
their leases made- by tenants in tail; creditors were 
-defrauded of their debts.”* Yet these evils had to be borne 


i Buckland, Principles of Roman Law. 

3 Restitutione Fidei-Commissoe Usque ad unum gradum ton 
sistant, 

8 See Bacon, Treaties on the Use of Law. | 
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iof nearly two cénturies till about the reign of Edward IV that 
pious fraud; 4 common recovery, was devised, and entails 
becattie liable.to be ‘barred.’ ! 

Much has been heard against primogeniture in recent days. 
Yet it canhot be denied that*English mind must have been a 
stronghold for the institution. It will be important to note 
that though law placed the prerogative of the eldest son beyond 
the parent’s control and maintained the principle of hereditary 
sticcession to ancestral property in all its strictness, yet, from 
the day when De Donis received the royal assent, neither king, 
nor Barons, nor commons introduced any legislative proposal 
for its modification. The method by which in 1473 entails 
were for the first time barred, and the expectation of the heir 
defeated was, as is well known, the result not of an enactment 
by the Parliament but of a decision of the Judges.2 The deci- 
sioti itself only admitted a principle that was fair enough, but 
this principle of recompense in value was afterwards so extended 
as to overturn the statute de Donis altogether. We shall not 
ptoceed to examine in detail the progress of the method. It 
should only be remembered that such a piece of solemn juggling 
as was involved in this method of barring the entails could not 
long have held its ground, had°*it not been supported by its 
stibstantial benefit to the community. The progress of events 
Was not opposed to it, but tended only to make that certain 
which at first was questionable, and the proceedings under the 
name of suffering common recoveries maintained their ground 
and long continued in common use as the undoubted privilege 
of every tenant-in-tail, the right to suffer a aommon 
recovery being considered as the inseparable incident of an 
estate tail, every attempt to restrain which would be 


1 See Williams, p. 95. 

2 Taltaram’s case, Y.B. 12 Edw. IV, 19. Tudor’s Leading Cases 
on Real Property, p, 695. 

Williams, p. 95. 
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void.! Nay, not only this, the necessity for barring the entail 
was so felt that in course of time another, an additional method of 
doing the same thing was discovered which was as effectual in 
defeating the claim of the issue, though it was inoperative as 
to the remainders and reversjon.”? ‘Things went like this until the 
public opinion could prevail in the legislature and the legislature 
by Statute 3 and 4 Will. IV, C. 74, abolished the whole of the 
‘cumbrous and suspicious-looking machinery of common re- 
coveries and ‘ fines’ and substituted in their place a simple deed 
executed by the tenant-in-tail and enrolled as required by the 
statute. | | 
_ Strict and continuous entails have thus been long abolished; 
yet it has not died altogether. There is some- 
custo ere "** thing in human psychology which still keeps 
. it alive and this time by way of family settle- 
ment. True, every tenant in possession soon gets full dominion 
over the property with freedom to dispose of it in any way he 
likes. Yet he seldom likes to keep it unsettled or to settle it 
in a manner not contemplated by the ancient strict entails. 
Free he is, but he utilizes his freedom in doing the Same thing 
which an ancient forefather would have desired to bind him 
todo. The aim of strict erftails was to preserve the property. 
Strict entails were gone, yet property is preserved in family. 
Primogeniture as a right dies, but is immediately restored to 
life as a custom. 


1 Williams, 97-98. 
2 .“A Fine,” Williams, p. 99. 


CHAPTER III. 


l 8 
PRIMOGENITURE IN SCOTLAND, IRELAND, THE UNITED 
STATES, AND THE COLONIES. 


The History of Primogeniture in Scotland is more akin to 

. _ that in the sister country than anywhere else, 

PS lara hal though the History of Property itself seems to 
have passed through the same stages here 

as in any other country. Here, as in many other countries, 
the history begins with the nomadic period, a period whose 
dreamy antiquity is hidden away in pre-historic mists. At this 
age the greatest part of the earth’s surface was neither culti- 
vated nor cultivable and the division of such land which would 
have no value was not at all thought of. The only purpose to 
which it could be put was that of common pasture. In course 
of time, however, there arose agrarian communities, and the 
first property in land was acquired by such communities. It 
will be beyond our purpose to stop here to re-open the contro- 
versies as to whether everywhere ‘property in land first arose 
as the communal property, and if so, what must have been the 
reason for this. There are scholars like Belot who has dis- 
believed the theory of the priority of collective property, and 
has given an account of the growth making collective property 
only the extension of individual property to a family more or 
less large. No doubt there are countries like Polyngsia and 
Melanesia where people are hardly out of tite state of tribal 
community; yet we find individual property in land. In 
Australia, New Caledonia, at Viti and Tihiti the social state is 
still in infancy; yet we find private property in land, and cer- 
tainly there is not a sufficient development of civilised conditions 
to justify the appearance of private property. Nevertheless 

(123 ) 
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the general belief is that this kind of property has arisen, 
making a notable exception to the rule of the primitive world. 
Examples are still extant of primitive property among un- 
civilised people, and examples from aneient Europe are equally 
illuminating. Whatever that be, in Scotland at least the history 
of land law points to its commiunal origin, and we cannot ignore 
the early Scotch ‘ Town-ships,” which recognised the common 
property in the soil and its distribution in certain portions. ‘In 
course of time these split up into clans or glen, and the clans 
doubtless owe to the mountainous nature of the country the 
distinctive trace of them which still survives.” ? This clan-owner- 
ship of land, in course of time, was supplanted by that of the 
king, so that slowly, by silent operations, feudalism was intro- 
duced. “Political necessity early drove the smaller townships 
in the lowlands to seek the protection of the overshadowing 
chiefs ; the larger burghs soon followed suit, chiefly as a conse- 
quence of internal mismanagement; and finally the Highlands 
also were fain to succumb to the encroaching wave.” ? 

It is not possible to say at what precise time Feudalism 
found its way into Scotland. The growth 
here asin England might indeed have been 
imperceptible. Some believe that the system was known in the 
days of Malcolm Canmore. The opinion is based on a famous 
preamble to what is known as Malcolm’s laws; but as the 
authenticity of the laws has been successfully disputed it is of 
little value. The more likely view seems to be that it crept in 
after the Norman conquest of England, helped on by the fears 
and prejudices of man, and aided by the accidental state of the 
kingdom It may be. that taking advantage of these, the chief 
of a clan gradually absorbed among his own rights the incidental 


Fendaligm in Scotland. 


t` Evelyn Cecil, Primogeniture, p. 54. 

* Evelyn Cecil, Primogeniture, p. 54. _ 7 
Rankine, Landownership in Scotland, pp. 460-61. 
Dalrymple, Feudal Property, p. 24. 
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slaims over the land belonging to the clan advanced by his 
clansmen, and gradually the patrimony of the clan was convert- 
ed into the estate of the chief.' | 

Whatever be the origin of Feudalism in Scotland it was 
nursed and regulated in early days by statutes essentially iden- 
tical with those of England.” The first incident of military 
tenure had been its inalienability, and it is interesting to notice 
that eyen here in Scotland the course of development of the 
right af alienation was similar to that in England. But a 
military tenant was soon allowed to dispose of what he had 
himself acquired provided he did not thereby disinherit his son 
entirely. The Jaw on this point has already been noticed, and 
one cannot fail to see that the law was the same in England. 
The prohibition inserted in the Magna Carta forbidding tenants 
to dispose of more of their land than would leave them suffi- 
cient to perform their military dues was enforced in Scotland by 
a law of William the Lion, and if it was disregarded the penalty 
here was forfeiture? The counter part of Quia Emptores, 
abolishing sub-infeudations, is to be found in the legislation 
of Robest I, though the latter could not in practice produce the 
desired result. The Statute was no doubt passed and was 
framed in the model of Quia Emptores ; but the popular mind 
was not yet prepared to accept it as law, and sub-infeudations 
were not abolished in practice. The law restricting alienation 
ef military tenures continued in full force and no alienations in 
miltary tenures could take place with the consent of the Lord 
until the tenures were abolished in 1747.* Ingenuity of the 
people, however, was not idle all this time and it soon succeeded 
in devising means whereby the tenancies could be alienated, 
and ultimately eldest sons no longer enjoyed the indestructible 


Maine, Ancient Law, p. 239. 

Cecil, p. 55. 

Statuteg, Wilhelm, C. 31. Cecil, Primogenture, p. 55. 
Standford, Entails in Scotland, p. 37. 
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right to succeed. The alienation of less than one half of the 
fee was lawful ; tenants began to utilize this by granting a sub- 
infeudation of the whole fee to be held of themselves, stipulating 
at the same time for a yearly fee-duty more than a half of the 
rent of the lands. No forfeiture would result; for thus the 
vassal retained the superiority * of the whole fee and the full rent 
of a little over half of it.’ 

= We have seen that in England the law of Primogeniture 
owed much to the entails for its ascendancy. 
Scotch entails were far more rigid than their 
English parallels, and here Primogeniture owed much more to 
these entails than in England. The first undoubted recorded 
instance of a Scotch entail occurred in the Roxburghe estate in 
1648.2 The Earl of Roxburghe of the day had some taste for 
intrigue and autocracy. His sons had pre-deceased him, and 
failing sons, he desired to resettle his title and estates on 
whomsoever he should be pleased to nominate. This would 
mean the effacement of the prior entail, and he could do this 
only by obtaining a ratification of the new entail by an Act of 
the Scotch Parliament ° without which it would assuredly have 
been ineffective. The next landmark occurred in 1662. It 
had already been the practice to endeavour entails by means of 
what were known as zrritant and resolutive clauses. If a tenant- 
in-tail in possession tampered with the right of his successors, 
an irritant clause in the entailing deed had the effect of declar- 
ing his proceedings null and void, while a resolutive clause 
deprived him of the estate altogether, and handed it over to the 
next heir in succession. The legality of these despotic entails 
had alwys been dqubted and they were brought to the test 
in the year 1662 but came out victorious. Lord Annandale had 


Scotch Entails. . 


' Standford, Entails in Scotland, p. 38. Cecil, Primogeniture, 
p. 56. a7 4 

3 McCulloch, Treat. Succ., 52, cited by Cecil, p. 57. ` 
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run into debt ; his creditors had apprised his estates and Lord 
Stormouth, the next heir, claimed that Lord Annandale had 
forfeited his rights and that the estate had thereupon become 
Lord Stormouth’s own. The Court was nearly equally divided ; 
but the majority was in favour of Lord Stormouth’s contentions. 
The result was a momentary victory for strict entails though 
years afterwards it was thundered out from the Bench that 
“entails had not a foot to stand upon before the statute of 1685 ” 
they being mere creatures of that statute.’ 

The Statute of 1685 is the most important in the whole 
history of Scotch Primogeniture. It was modelled on the 
English Statute de Donis, but was wiser in one respect than 
its English precursor as it required all entailed lands to be 
registered at Edinburgh, so that there could scarcely be any 
secret entail. Its stringency however was appallingly great 
which indeed accentuated the evils of the system very much 
and completely overshadowed any good it might contain. 
‘ The words of the Statute were too skilful to allow of any 
trickery such as was devised in England under Edward IV. 
One or Two attempts were made to repeal or modify it. A good 
deal of discussion was raised, and pamphlets were fulminated 
upon a project of Lord Kames in 1764 for asssimilating as 
nearly as might be the Scotch Law of Entail to that of 
England.” ® All these however fell to the ground and 
matters remained in sfatu quo. But it must be remembered 


4 Viscount Stormouth vs. Creditors of the Earl of Annandale 
(Feb. 26, 1662). 5 
Standford, Entails in Scotland, p. 42. 
It was the unanimous opinion of the Court in the case of Agnew 
of Shenghan that the case of Stormouth was wrongly decided. 
3 Lord Meadowbank in Hamilttn vs. MacDowal (March 3, 1815). 
(Decisions of the Court of Sessions, p. 327.) 
Cecil, Primogeniture, p. 58. 
3 Cecil, p. 59. 
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that this Scotch Statute seems to have been passed késs in 
the interests of eldest sons than to secure family estatés against 
forfeiture. Forfeiture for high treason and treasonable agita: 
tion was common enough in Scotland in those days. [If then 
any statute exempted entailed estates from forfeiture people 
would certainly welcome it, and so long as they do not give tip 
all love for political freedom they would be loath to part with 
it. The attack succeeded only when it was imperceptible ; and 
the Montgomery Act of 1770 made it possible for the first tinte 
to make leases of entailed lands notwithstanding ariy contrary 
stipulations in the deeds of entail! The Montgomery Act 
‘authorises the holders of entailed estates, notwithstanding 
any contrary stipulation in the deeds of entail to grant léases 
for ninety-nine years of patches of ground not exceeding five 
acres to one person, for the purpose of building ; it authorises 
them to grant leases of farms for fourteen years and one exist- 
ing life, and under certain stipulations for thirty-oné years and 
it gives the heir in possession power to burden the estaté 
to the extent of four years’ rent for agricultural improveménts; 
and of two years’ rent for the erection of a mansiof’ housé; 
being in all six years’ rent provided he contributed toward these 
objects a fourth part of what is charged upon the estate.” °? 
Facility was thus given for limited agricultural improvements 
and building leases. Apart from this the eldest son’s tight 
remained unimpaired, and the popular opinion seems so much to 
have favoured these entails that though there had been recorded 
only 79 entails during the twenty years after the passing of the 
Act of 1685, a century afterwards in i770 whett Adám Smith 
wrote he estimated “that a fifth of the whole of the landed 
property of Scotland had bécome subject to the strict entail 


Q 
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and McCulloch in 1847 fixed the proportion at one- 
half.’ 

But irrevocable imprisonment of land could no longer be 
tolerated and the Act of 1848, the famous Rutherford Act, was 
passed. The Act, however, professed not to affect much the 
entails already in existence. It drew a distinction between 
entails inade before and after August 1 of 1848, the date of the 
passing of the Act, and if an entail was made on or after the 
day on which the Act was passed and the heir of entail was 
also born on or after that date he can, on attaining full capacity 
and being in possession, disentail the estate in whole or in part 
under authority from the Court of Session in Edinburgh. But 
in case of entails made before the passing of the Act, or when 
the heir of entail was born before that date, there could be no 
disentailing without the consent of certain of the heirs in 
remainder or on certain conditions. : 

This is how the Law of Primogeniture progressed in Scot- 
land. It has been the common law of descent from the earliest 
times,” and it has been specially fostered by the practice of 
entails, Which have ever exerted an influence in its favour. 
Attempts have been made to break through this practice, but 
have succeeded only partially as iadicated above. - 

A different story must be told for Ireland. ‘There is there 
an unhealthy sign of arbitrary action and re- 
action, too plainly to be accounted for by the high- 
handed indifference with which England in former times directed 
her Government. Changes have the taint of legislation de haut 
en bas, of quack appliances by callous conquerors to the con- 
quered ; and although the law of intestate succession was ulti- 
mately assimilated with perfect equity to that of England, one 
at least of the previous changes has the sinister stamp of having 


Story in Ireland. 


t McCulloch, Treat. Succ., p. 55. 
"2 Erskine, Inst. Book, III, 8, 6. 
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been agreed to not for the- good of Ireland, but to suit the whim 
or convenience of the dominant section of her rulers.’ | 

An interesting link in the historical chain of Primogeniture is 
supplied by the ancient Irish system of Tanis- 
try. Spencer in his “View of the State of 
Ireland” says, “It is a custom among all the Irish that, 
presently after the death of any of their chief lords 
or captains, they do presently assemble themselves to 
a place generally appointed and known unto them to 
choose another in his stead, where they do nominate and elect: 
for the most part, not the eldest son, nor any of the children 
of the lord deceased, but the next to him of blood, that is the 
eldest and worthiest as commonly the next brother unto him if 
he have any, or the next cousin, or so forth, as any is elder in 
that kindred or sect; and then next to him they choose the 
next of blood to be tanist, who shall next succeed him in the 
said captaincy if he live thereunto. For when their captain 
dieth if the seigniory should descend to his child, and he perhaps 
an infant, another might peradventure step in between, or 
thrust him out by strong hand, being then unable tu defend 
his right, or to withstand the force of a foreigner, and therefore 
they do appoint the eldest of the kin to have the seigniory, for 
that he commonly. is a man of stronger years, and better experi- 
ence to maintain the inheritance and to defend the country.” * 

As 1s obvious, tanistry applied only to the chiefship of a 
tribe, or to the lordship of castles or manors? and was ever 
distinct from the peculiar Irish rule of descent in ordinary cases 
known as Irish Gavelkind which was quite different from the 
Gavelkind of Kent. «At first sight it seems as though tanistry 
was a partial contradiction of the rule of Primogeniture, that 
its operation could not be otherwise than antagonistic to it, and 


« 


Trish tanistry. 


1° Evelyn Cecil, Primogeniture, p. 62. 
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that it could never become a stepping stone to the modern 
prominence of eldest sons. A closer examination however 
would disclose the resemblance. The succession, it would be 
noticed, devolved always upon a_ single individual. The 
tanist was allotted a share, of the country as his own, and 
was entitled to certain ‘cuttings and spendings’ from the 
inhabitants under the law by way of earmarking him as 
the pointed and entailed successor. And like eldest sons 
in some other primitive communities, he occupied a recognized 
political rank. So that, though he was not usually the eldest 
son in fact, he distinctly enjoyed some of the privileges and 
the position which were sometimes associated with that ‘office.’ 
In reality it bore much similarity to the practice of passing 
over an infant heir in favour of the eldest male of the earlier 
generation, which, owing to its frequent occurrence among the 
Celtic clan-associations is known as Celtic Primogeniture.’ 

The Irish tanistry and Irish Gavelkind unquestionably 
represented the general rule, and were the common and remote 
customs of the country. Occasionally a preference was shown 
to an eldest son by giving him the house and offices in addition 
to his share in the divided inheritance under the rule of Gavel- 
kind.” Yet tanistry and Gavelkind, continued to be. the mainstay 
of and internal link between each of the tribes. The old cus- 
toms held their own through the conquest of Henry II and the 
ordinance levelled at them, promulgated by King John to 
reduce Ireland under the laws of the conquering country, pro- 
bably remained almost a dead letter except among the English 
settlers. The old customs flourished and were respected, 
unmolested and unchanged for four centuaes langer until their 
death warrant was signed by the English Judges of James I. 
Gavelkind succumbed first. ‘‘ It fell in 1606 on account of its 
inconvenience and _ unreasonableness, and becafise a ‘ meere 


1. Maine, Anc. Law, p. 240. 
2. Hearn, Aryan Household, p. 82. 
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personall custome ’ could not have power to alter the common 
law of England.” Two years later tanistry followed, being also 
‘unreasonable’ and ‘a great inconvenience’ besides being ‘void 
for uncertainty’ and a ‘ personal custom ’ whose very existence 
was ‘derogatory to the dignity of the common law’ and preju- 
dicial to the prerogative of the crown. The judges might well 
have thought that they were conferring a public boon by substi- 
tuting the polish of civilisation for the excrescence of barbarian 
usage ; but little did they realize that the very usage they were 
demolishing had possibly itself formed part of the scaffolding by 
which their model institution of Primogeniture had been raised. 
‘ Before the close of the Stuart dynasty the lurid glare of 
internal discord had passed over Ireland; religious fanaticism 
was rampant; and it was convenient to tamper with the rule of 
primogeniture in that tyrannical spirit which inevitably charac- 
terises the dominion of one hostile religious party over another. 
“The wind had changed. Primogeniture was not sufficiently 
subservient to political objects. Kentish Gavelkind, instead, 
became an instrument of oppression in the hands of Protestants 
against the Roman Catholics.” * Irish Statute was passed in 
1703 to prevent the further growth of Popery under the plea 
that the conversion of Roman Catholic children to Protes- 
tantism was often unduly hindered by the fear of disinherison 
onaccount of their parents’ displeasure. By this statute the 
estates of Papists were made compulsorily descendable to all 
their sons, ‘share and share alike’ unless the eldest son should 
be a Protestant in which case the estate must descend wholly 
to him as _ heir-at-law. And lest a Papist son should be bold 
enough to restore the- social importance of the family by buy- 
ing up his brothers’ shares, all papists were disabled by the 
same Statute from buying any land whatsoever. Law continued 
in this state‘ till 1777 when it was repealed and the rule of 
Primogeniture reigned supreme in Ireland as in England.? 


1 Cecil, p. 64. 3 Cecil, p. 65. 
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The Isle of Man imbibed Primogeniture from the example 
of England. The rights of the eldest son 
the Tole’ Mex however were looked upon with disfavour as 
early as 1643, when not only lands descended 
to him, but it was complained that the whole team of oxen and 
crop of corn were also decreed by the church in his favour. The 
Earl of Derby, then the lord of the Isle of Man, therefore 
ordered that such a decree of the church in favour of the eldest 
son to the prejudice of the younger ones shall henceforth be 
void so that the goods would go equally to all the children.’ 
From the above it would appear that the Man church of the 
seventeenth century favoured the extensive privileges of the 
eldest son, and by the common law of Man an eldest daughter 
enjoyed a similar privilege in default of brothers.’ 
The unification of holding or the single succession did not 
hold ground in Jersey. It has from early times 
uae hold- supported a general law very divergent from 
that of Great Britain; and it is indeed sur- 
prising to note that, though a part of the old Dukedom of 
Normandy, Jersey should be able to point to an original basis 
of sub-division of inheritance, so little in sympathy with the 
influence of feudalism. The oldlaw of Jersey gave an eldest 
son some preference, allotting to him his father’s house and 
garden together with an additional two acres if the estate was 
in the country. He further took a tenth of the remaining land 
and so much more as was fair compensation for his liability to 
pay towards the support of the militia. The remaining land 
was divided among all the children, the sons receiving twice 
as much as the daughters. The island wasenot prosperous and 
the one cause which the people could discover of this was the 
excessive sub-division of holdings. The sister islands, where 
such sub-division was not possible,.were much morë prosperous 


! Mils’s Stats. Isle of Man, p. 101. 
2 Contrast Hindu Law: swat mfa fe fera:. 
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than Jersey and soin the petition of 1617 it was pointed out 
that “the infinite partitions do wholly impoverish the people, 
and leave not men able to find arms or such contribution for 
defence, or to do His Majesty and the country any good 
service. And the children of the better sort, depending upon 
their partitions, give not themselves to trades; an inundation 
of beggary diveth upon the island.” >? The remedial talisman 
was the law of entail. The Crown granted the prayer and 
entails were introduced.’ : 
Before closing this chapter it will not be out of place to 
give a short sketch of the progress of Primo- 
no imogenitare ns geniture in the colonies? According to 
Blackstone the law of inheritance is one of 
the birthrights of the people governed by the English system 
and even a colonist cannot divest himself of it although he 
migrates abroad to found a new settlement. The colonists did 
however succeed in divesting themselves of this birthright and 
in Canada Primogeniture has practically disappeared. Former- 
ly in Upper Canada the rule of descent was the same as in 
England; but under the present law all the children mherit in 
equal shares if their parent 1s dead. In Lower Canada also equal 
division is the rule without any, distinction of sex or primogeniture. 
In Nova Scotia and British Columbia also equal division is the 
rule. By the New Brunswick law the eldest-born received a 
double portion, the remainder being equally divided. The rule 
of law in Trinidad is a unique device. Primogeniture is abolish- 
ed among children, reserving all its energies for co-lateral 
succession. ‘ And be it enacted,” runs the Trinidad Ordinance, 
“ that as amongst tke children or rather issue of the purchaser 
there shall be no right of Primogeniture nor preference of 


1 Petition to the Crown, 1617. 

Le Quesne, Const. Hist. of Jersey, p. 289. 
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males to females, but such children and the issue of any de- 
ceased for the share or portion of such child shall inherit 
equally as co-heirs; but as amongst collateral relations the 
same person shall be heir who in the like case would answer 
the description of heir aceording to the law of England, so 
that males shall be preferred to females, and the elder brother 
shall inherit to the exclusion of his younger brothers, and the 
eldest son of the elder brother shall inherit to the exclusion of 
the brothers of such elder brother.” 

Primogeniture is generally looked upon as the quintes- 
sence of an aristocratic society and it is believed that its dis- 
appearance would be another signal ‘for the advance of demo- 
cracy. In fact however, Primogeniture is in no way inseparably 
bound up with peculiarly aristocratic institutions. In Australia, 
for example, primogeniture is the rule; yet no one can say that 
Australian colonies do not show at least the symptoms of 
democracy. 

But certainly democracy is antagonistic to primogeniture. 
The laws of the United States would amply illustrate the 
point. Before the declaration of Independence the English 
Law of Primogeniture prevailed in several States. But soon 
the English system melted fast away under the fiery rays of 
the reforming power. It can hardly be claimed to have left 
a trace even in the States which continued to allow a double 
portion to the eldest son. The principle of division has in fact 
become so much ingrained that a feeling of injustice has 
grown up throughout the state against a testator who does not 
devise his property equally among his children. The „feeling 
has grown so rapidly, and the prevailing laW of* intestate suc- 
cession has so deeply infused itself into the common form of 
a will that Beresford Hope was able to tell the House of Com- 
mons that no American dared leave his land to his eldest son 
although there was no law of compulsory division.? 


1 Hansard, Parl. Deb., 3rd Series, Cl. II, p. 1146, 


CHAPTER IV 
PRIMOGENITURE IN FRANCE AND GERMANY. 


France has very often been represented as “ having receiv- 
ed the mission of revising, from time to time, 
the great laws of European life and the in- 
stitutions of Civil and Political right which in the beginning 
it had helped to establish on every side.” If there is any 
truth in according this traditional mission to France we shall 
not be altogether disappointed in our search after more light 
here. 
If primogenitary rules have been the subject of much 
adverse criticism when applied to succession 
Bai ae in in private estates, they have secured the ap- 
proval of many when applied to royal suc- 
cessions, and it has almost been assumed that here „at least 
Primogeniture has always been the rule. But the early period 
of French history displays a practice which would belie such 
assumption. Here we meet with a practice of apportioning 
the kingdom between all the sons of the deceased chief just 
as a large estate of private property might have been divided. 
On the death of a king his kingdom is equally inherited by his 
sons all becoming kings of various districts to which. they were 
either nominated by their father before his death, or which 
they distributed immediately afterwards by arrangement among 


themselves.’ 


France. 


1 On the death of Clovis in 511, his dominion was quartered 
between his four sons, according to the Teutonic usage.—Hallam, Mid- 
dle Ages, I. 4. 

In 561, on the death of Clotaire, his kingdom was partitioned 
between his sons. The sons of Charles Martel as well the sons of Pepin 
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There is indeed considerable irony in beginning a chapter 
on France with a parenthesis on royal successions. Modern 
France is as distantly removed from the question as the equa- 
tor is from the poles. Yet the history of royal succession here 
reflects a stronger light upon the, darkness of the general topic 
than does that of any other country in Europe, and indeed 
catches our eyes like a silver star in the shower of a bursting 
rocket, which adds lustre to the red, blue or green coruscations 
to float away with it on the consuming breeze. 

The Frankish rule of royal succession had practically been 

hereditary though the nearest heir might not 
ee always have a strict right to the throne. If 

such heir were of full age and in lineal de- 
scent, his expectation would almost constitute a moral claim 
never to be defeated or contested, provided no impediment, 
such as his minority or weakness of mind, stood in, his way 
We are not sure whether even in the latter case such defi. 
Ciencies as are mentioned above would disqualify him as heir: 
it is often difficult to generalise from particular instances, and 
it is notalways easy to distinguish acts of violence from acts of 
right. Whatever that be, the mayoralty of the palace was an 
office distinct from the kingshipeand had always been elective 
prior to its fusion with the kingship. Charles Martel, the 
grandfather of Charlemagne, possessed the rank of mayors of 
the palace and owed his leadership to one of those periods of 
dissolution which in all eras have brought opportunity to an 
intrepid spirit. ‘His is a good example of that class of anar- 
chical successions when all rules of priority fall into abeyance. 


the short (one of whom was Charlemagne) followed the precedent.— 
Michlet, History of France, 1, 131, 324.. ə 

Charles Martel himself owed his leadership to one of those 
periods of dissolution which in all eras have brought opportunity to an 
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His son, Pepin the Short, so aquitted himself as to be able to 
oust the then demoralised Merovingians, and obtain the 
Pope’s sanction to his own corronation as king. His accession 
opens a new period :” henceforth the two offices of kingship 
and mayoralty emerged in a state of complete fusion and the 
crown became elective like the old mayoralty. Yet in a way 
it remained hereditary ; for though it was the people who 
henceforth chose the sovereign, the choice was always limited to 
the family. The wills of Charlemagne and his son Louis the 
Debonair acknowledged and acquiesced in the new arrangement." 

The death of Charlemagne marks the beginning of another 
period of the history of royal succession in France. The reign 
of his degenerate successors let France drift through a period 
of confusion, tossed in an angry sea like a ship without helm. 
We have already noticed how the nobles became more inde- 
pendent, and in their hands the elective system gained ground. 
It wasa time of transition and the end would come only 
with. the appearance of the destined leader. This destined 
leader was Hugh Capet whom the barons chose as their king 
in 987, and his accession marks the foundation of the Feudal 
monarchy in France. “It is a great beacon inthe history 
of regal primogeniture. The national individuality which 
ensued was the basis upon which rested, for many centuries, 
the unity of the dynasty; or rather it is probably more correct 
to say that the unity of the dynasty deriving its strength from 
primogeniture, was the basis of national individuality and national 
consolidation.” The descendants of Hugh Capet maintained the 
Crown of France in unbroken male line down to the Revo- 
lution and the sirict iaw of succession by Primogeniture was so 
potent that it overbore the opposition that was manifested 
against the Huguenot faith of Henry of Navarre. Since the first: 
Revolution tht primogenitary rule in French Royal succession has 


1 Cecil, quoting Montesquieu, Esp. Lois XXXI, Chaps. 16 17. 
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been somewhat tempered by political considerations ; but 
generally speaking, the rule has now been adopted everywhere 
in Europe where sovereignty exists with the exception of 
Turkey.' 
But did Salic law in any, way control or influence the primo- 
Aioria cas genitary rules” in royal succession ? In 
influenced the primo- ancient days, in the private property of feuds 
di proper, the very essence of their military 
nature had originally excluded woman and monks from suc- 
ceeding to them.? Lateron in private property the spirit of 
feudal law was overlooked or forgotten, and if a lord could 
bestow his feud on whichever of his sons he liked there was no 
reason why he should not be entitled to single out one of his 
daughters for the purpose. Gradually however the choice was 
taken away and the eldest son supplanted his younger brothers. 
Might not the eldest daughter supplant his younger sisters ? 
This was at any rate the case in England as early as the reign 
of Henry II, when the principal mansion would go to the eldest 
daughter in default of sons ;*® and in Holland primogeniture 
presently obtained such universal ascendency, that in default 
of sons, the eldest daughter became heiress in preference to 
all her relations. The analogy begween eldest sons and eldest 
daughters was historically incorrect, but it had triumphed. 
Might not the triumph extend to royal successions also? The 
matter long remained doubtful. The general notion that the 
Salic law contained prohibitions for women ascending the 
throne is erroneous.‘ The prohibition arose thus. We have 
already noticed how in the early feuds women were excluded 


1 Cecil, pp. 86-87. 
2 Wright, Tenures, p. 28. 

8 With respect to other property all daughters “leek equally in 
default of sons, Glanvill, 1, z4., VII, 8. 

4 Maine, Early Laws and Custom, p. 144 
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from the succession. Hence “in 1328, when the notables were 
called upon to decide between the rival claims to the French 
throne, the unbroken continuance of the male line of Hugh 
Capet misled them into fancying that the rule of excluding 
women applied to the Crown also. At all events they remem- 
bered nothing else, and they therefore adjudged that the crown 
could not descend to women, nor be claimed through them.” ' 
The rule being framed there could be no difficulty in inventing 
reasons for it. The throne of France was so noble, they said, 
that by no possibility could it go to a woman, nor, therefore, 
toa woman’s eldest son!? The occasion for decision was 
Edward II[I’s claim to the French Crown through his mother and 
everyone knows how this led to that desultory war of ambition 
which lasted nearly a century and a quarter, with the only 
permanent result that the Salic law was confirmed in a country 
where it had already been pronounced to be established. 

In modern Europe the preponderance of opinion is against 
the English rule admitting women to the throne. It is beyond our 
purpose to speculate over the reason for this exclusion of women 
from the throne. It might have been thought that “ feminine 
rule has a tendency in the long run to diminish some kind of 
power which may be essential to the dignity of the Crown.” ® 
Or the rule might have originated in the sense of convenience 
or propriety, disliking to thrust upon a woman certain questions 
of military or legal administration. Whatever be the reason 
the fact remains that a majority of European nations have 
agreed to condemn feminine sovereignty ‘ and that there has 


1 Cecil, p. 88. 

2 Froissart, Chron. 1, I. Ptich, 4. 

8 The charge has no basis in fact. Countries like Austria and 
Russia that have prospered much under the feminine rule have since 
altered their law of succession to exclude them. (Cecil, p. 89.) 

4 Women are excluded in Austria-Hungary, in Belgium, in 
Denmark, Germany, Greece, Italy, Russia and Turkey ;—in Russia the 
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actually been a retrogressive movement in the great empires 
both of the Catharines and of Maria Theresa. 
Leaving alone the question of Royal succession we return to 
our subject and make an attempt to follow 
_Primogeniture in the r f im itur in ‘vat 
wrivateaucseusion. progress of primogeniture private 
succession. ‘There is a false notion, very 
commonly entertained, that up to the Revolution the ordinary 
law of France exclusively countenanced and nurtured primogeni- 
ture,’’' and the misconception is, perhaps, fostered by a vague 
notion that all egalitarian ideas originated at about that time. 
The old law of France was however a law of equal or nearly 
equal division,? and the primogenitary rules owe their origin 
and growth to military service,’ the idea of a right of primo- 
geniture coming into existence where military service rendered 
the indivisibility of the fief a necessity.‘ Brissaud tells us 
that the right of primogeniture appeared in France with the 
feudal system. According to him it was established originally 
in the interest of the Lord. The fief was indivisible because 
the rendering of feudal services, and especially the military 
servicess would have been affected had there been a partition. 
The right of primogeniture preceded the heritability of fiefs, 
for the grantor at the death of the vassal frequently renewed 
the grant for the benefit of the eldest son of the latter. The 
fief was granted to the eldest because he had that natural 
superiority over his brothers which was given by age and 
experience, because he had been associated with his father— 
at least, in fact—in the carrying out of the feudal duties longer 


exclusive devolution of the Crown through rewleseto males was first 
introduced by Emperor Paul I, 1796-1801.—Maine, Early Law and 
Custom, 158. 
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than his brothers, and because it was to the interest of the lord to 
maintain this situation.’ Fiefs could bécome hereditary perhaps 
because transmission by inheritance took place more readily and 
to the advantage of the lord? When military service was 
relaxed or abolished through the weakness of the king, the old 
law was partially reinstated of at any rate received a reactionary 
impulse, so that generally younger sons acquired a right to 
some form of provisions out of the family fief.” 3 The primogeni- 
ture of feudal France was indeed usually qualified by a compul- 
sory charge on the real estate for the maintenance and portions 
of the daughters and younger sons. Among the nobles, the 
eldest son received the preciput or main estate and the younger 
sons received appanages for which they did homage to their 
elder brother. In some districts again the youngest son was 
heir by custom like Borough-English in England where ultimo- 
geniture prevailed. Montesquieu,’ writing in 1748, says that 
he had héard of the prevalence of such a custom in his time in 
the Duchy of Rohan in Brittany. : 

But the law had been so clogged and trammelled, and even 
superseded, by the diversity of local customs introduced, by the 
ascendancy of military service, that half the country remained 
regulated by the feudal traditions and customs which had set 
in. North of France chiefly imbued these customs and it 
accordingly became known as the Pays de droit coutumier. 
The enormous variety of customs was indeed due to the fact 
of the independence of the French nobles. It would indeed 
be a mere repetition to recapitulate again the steps of imperial 
disintegration which Charles the Bald and his predecessors 


1 Continental Legal History Series, History of French Private Law 
pp. 635-636. 

? Jbid, p. 636. 

3 Cecil, p. 92. 

t Kenny, Essay on Primogeniture, 70. 

6 Esp. Lois, XVIII, 21. 


PRIMOGENITURE IN FRANCE AND GERMANY 143 


allowed themselves to tread. Suffice it to recall that, after the 
manner of unwitting advocates of disintegration, they made 
concession after concession, until their nobles became kinglets 
and it was no slow transition by which the lustre of the Crown 
of Charlemagne was reflected and partitioned among these 
self-constituted suzerains. 

“Many of the customs in a greater or less degree favoured 
primogeniture, specially those of Paris, Normandy, Picardy, and 
Orleans, and even divine right was put forward as an ATENE 
for its maintenance. 

In the south of France, the pays de droit e’crit, where the 
influence of Roman law of equal division was strong and feudal- 
ism had made less way, the privilege of eldest sons had a 
harder task to establish itself. Yet it succeeded in its onslaught 
even on this part of the country and the tactics it adopted were 
both ingenious and successful. The Roman law had always 
allowed certain privileged mode of disposition of property to 
the soldiers on active service. These soldiers were allowed to 
leave their property just as they pleased, to whom-so-ever they 
liked, wffhout any restrictions. They were not compelled to 
make an equal division or any division of their property. What 
Roman law allowed for the soldiérs on active service had only 
to be extended to the knights, chieftains and feudal lords, 
who were looked upon as the ornament and bulwark of the 
social organisations of Languedoc, and this was done in 
interpreting ‘soldiers on active service’ to include these 
worthies. ‘‘The plan would not infringe the prejudices of 
Roman law; neither would it interfere with peasant customs. 
At the same time the feudal chiefs would be at - ‘liberty to leave 
their estates to their eldest sons, thus not only concentrating 
their own power but gratifying the posthumous vanity of found- 
ing a family.” The contrivance suceeded fully ; and “ though | 
primogeniture was never the general law of France even at the 
outbreak of the Revolution, it obtained a footing in the north 
and south through different channels to such advantage that. it 
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was able to retain a firm hold upon the feudal tenures of the 
country up to the days of Louis XIV.” Only the ‘roturier,’ the 
non-noble tenures, remained as a general rule, untouched by it.’ 

We have noticed above one influence of Roman law on the 
development of primogenitary rules. There has yet been 
another and perhaps a greater influence exerted by Roman law 
in popularising primogeniture in France.” Roman law indeed 
may fairly be considered the original source of French entails 
or ‘substitutions.’ The Roman substitutio vulgaris was that by 
which a testator after having instituted an heir, nominated a 
second or substituted heir in case the first should, for any 
reason, decline to accept the inheritance. The French deriva- 
tive of this substitution no doubt wore a very different complex- 
ion; yet both are marked by the greatest similarity in features. 
A detailed explanation of French substitutions would be beyond 
our purpose. The history of entails has more or less the same 
characteristics in every country, and it is indeed curious to note 
how similar their development has everywhere been, notwith- 
standing the varying conditions affecting them. Wherever entails 
have existed, they have always tended to perpetuity'at some 
stage or other, and perpetuities have invariably been the curse 
of the system. ‘In France, after they have grown up and 
increased in strength for a century or two, they followed the 
conventional course, and it became a matter of public policy 
to curtail their unlimited extension. The question was taken in 
hand by the famous Chancellor De l Hôpital,” and he forbade 
substitutions beyond two degrees or generations from the 
entailer,® This prohibition was confirmed and set on an im- 


t 


' Cecil, pp. 93-94- 

2 See Continental Legal Hist. Series, History of French Private 
Law, P. 726. i ' 

3 Notwithstanding this ‘Ordinance’ of 1560, the custom of sub- 
stitutions without limitation seems to have continued in the four pro- 


vinces of Flanders, Aston, Franchecomte and Roussiflon. (See Cecil, 
Pp: 95.) 3 t 
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proved footing by subsequent Ordinances, and it continued until 
the Degrees of the National Convention in 1792 pronounced 
the death sentence of all forms of substitutions and all customs 
of primogeniture. This degree was passed in all haste and was 
indeed peremptory. Yet the old adage ‘more haste less 
speed” did apply to this occasion and the Code Napoleon, 
though still professing to maintain the abolition of substitutions, 
was compelled to re-introduce them, though within very pres- 
cribed bounds.' | 

It was the misfortune ofj the primogeniture to have asso- 
ciated itself with anything feudal and it was this misfortune 
rather than its fault which brought it within the reach of the poli- 
tical guillotine of the Revolution. The right to receive feudal 
dues and enforce petty monopolies was what was much resented. 
“The sense of property was in the people, and they looked 
upon feudal dues as a cumbersome tax upon land which they 
felt to be their own.” ‘The encumbrance did not coincide 
with the new-fangled notions of liberty and equality,” and the 
first blow they struck was on August 4, 1789, when the National 
Assemb¥#f entirely abolished the Feudal regime ; it was followed 
by a series of others. With it collapsed the system which had 
really given French primogeniture birth, and which by lapse 
of time had grown too putrid to support it. The blow went 
further and the climax was reached when in the shape of a 
law with a retro-active clause they purported to re-open the 
whole question of all successions which had already been 
administered and distributed with the professed aim of — 
the absolute equality of all heirs.” 

When the frenzy was over and equilibriifin was eored, 
the phase of reconstruction came and men were at pains to 


1 Code Nap., Arts. 896, 897 and 1048. (See Cecil, p. 95.) 

# Dolloz, Rep., Vol. XIL, p. 148. 
This law wa8 passed on the 17th Nivôse year 2. (Jan. 7, 1794). 
Cecil, p. 97. < g l 
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mould into shape the wild revolutionary extravagances which 
survived. Egalitarian principles remained ; but they were to be 
stamped with the dies of justice, practicability, and ancient 
custom, so that a result of permanent value might be obtained. 
The jurists to whom the duty was éntrusted accomplished their 
object with admirable skill, and they built up the monumental 
edifice, the Code Napoleon. By Article 745 of the Code, the equal 
distribution of the estate of a deceased man among his children 
without distinction of age or sex is provided for. By Articles 
913 and 919 however he is given the option of leaving away a 
fraction of his property if he so desires out of which he can 
at his option slightly increase the share of any child, the excess 
over the legal share being styled the preciput. All the children 
are however always sure of each getting a portion, a certain 
fixed proportionate slice or legitim, partitioned between them if 
they so’ choose.. The French law of succession limits the 
parental power of testamentary disposition over property to a 
part equal to one child’s share and leaves the remainder for the 
children for equal division among them. 
= Owr tale of primogeniture is told for France. Yet before 
leaving the subject we must say a word about 
the peculiar French entails in perpetuity, called 
Majorats,’ which are applicable only to estates of hereditary 
nobility. No doubt after the Revolution no such new entails 
can be created ; yet their history, old as it must be, deserves a 
‘passing consideration. Without probing the depth of antiquity 
to ascertain the precise birth-date of majorats, suffice it to say 
that ihese existed in France in unmolested efficacy up to the 
middle of the sixteenth century. The Ordinance of the 
“Chancellor de V’Hépital somewhat checked their career by 
curtailing their unlimited length, though they still contrived to 
find a refuge from its attacks in four of the French provinces, 


French Majorats. 


_ 1 See Continental Legal History Series, History of French Private 
| Law, P. 727. ( . 4 
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until suppressed at the Revolution. The curious part of their 
history really begins at this point. Doomed to death by the 
revolutionary principles they very soon found a refuge in the 
ambition of Napoleon who after the reign of terror was endea- 
vouring to play as high a stake as he dared for the whole power 
of royalty without exci univeršal distrust and repugnance by 
adopting it in name.’ His chancellor characterised noblesse 
as one of the essential vanities which must surround any stable 
throne. Napoleon wanted to restore that galaxy of noblesse ; 
but the problem was not so easy in the midst of the prevailing 
theories of Revolutionary equality. He dared not attempt 
it in the French soil. An opportunity however soon arose when 
he made conquests in Austria and Italy. He granted them out 
as fefs on condition that their tenure should devolve in strict 
entail male, in the line of primogeniture, with a reversion on 
failure of issue to the French Crown. No one did make 
comments, for the soil was not in France. - Further òpportunity 
soon arose for its extension when a princelet, who owned the 
principality of Guastalla near Modena thought fit to sell his 
domaig which was entailed as a majorat, to the Napoleonic 
Kingdom of conquered Italy, and Napoleon immediately.declared 
that the price to be paid to the prince should be in the form of 
equivalent possessions under the jurisdiction of France, to be 
held in entail under exactly the same limitations as he held 
his former principality. Entails thus appeared upon French 
territory without the least suspicion of the people. To ensure 
his object the Emperor at the same time slipped in for himself 
a general power to establish similar entailed estates “either as a 
reward for meritorious services, or to excite yseful emulation, or 
to reflect the resplendence of the throne.” This stratagem was 
speedily followed up by other decrees, which were heralded by 
the creation of a new hereditary nobility with titles transmissible 


When he did adopt it, he still cautiously shrank from the full 
exercise of its authority. Cecil, p. 107. 
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to eldest sons; and the express condition upon which a 
hereditary title was granted, was that its recipient had first 
established a majorat in favour of his eldest son and successor. 
All these were done by the decree dated 1st March, 1808, and this 
decree divided majorats into ‘majorats de propre mouvement ’ 
and ‘majorats sur demande,’ the first owing its origin to a grant 
of the Emperor while the other was the creation of private 
initiative. 

The period from the Restoration in 1815 tothe Revolution 
of 1830 marks the golden age of majorats. So keen was the 
spirit of the Restoration that an Ordinance of 1817 required 
that no one should be summoned to the Chamber of Peers who 
had not entailed his estates after this manner.' These fifteen 
years of gold were busy legislating for majorats and the effect 
of these legislations was so thorough that at the outbreak of 
the Revolution of 1830, four hundred and fifty entails of nobility 
had actually been created since the decree of 1808. A law of 
December, 1831, in abolishing hereditary peerages, rendered 
the existence of majorats pretty well pointless tillin the third 
Revolution they were definitely abolished.” . 

Allen tells us that before the Teutonic tribes quitted their 

Primogeniture in Original settlements, territory was held among 
erinan: them as the common property of the tribe or 
kindred.® “The territory was divided into canons, and sub- 
divided into townships. Plots and portions of land were granted 
to families and individuals, and resumed again by the tribe and 
redistributed among the families after a certain period. Some- 
times these redistributions were made annually‘; and in a state 
‘of society where -»arfare and hunting were almost the very 
‘conditions of existence, and agriculture and stationary industries 


An exception was made in favour of the clergy. 
Cecil, p. 109. 

Royal Prerog., 229, 201. See Cecil, p. 112. ; 
Caesar De Bell Gall., IV, 1: VI, 22. 
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were either unknown or ignored, the frequency of redistri- 
butions would not have been felt as a clog upon progress.” 

It is beyond our purpose to give a detailed discussion of the 
land system prevailing in any community. We cannot yet 
avoid the digression here, for, otherwise we shall miss the germ 
out of which the Teutonic community has evolved, and would 
fail to bring forth the identity of this germ in its rudimental 
. construction with that of every other. Once we succeed in 
establishing this identity it will not be very difficult to see if 
the laws of a similar growth are contained within it. “ The 
history of this growth is recorded in the history of the occupation 
of land ; for, in contradistinction to the citizens of the antique 
world, the Teutonic race is essentially a race of Land-Folk.” * 

“The original Teutonic community is an association of 
freemen, a ‘Gemeinde,’ a commonalty or commons amongst 
whom the private right of property in land is correlative to the 
public duty of military service and participation in the legisla- 
tive and other political acts of the community.” Certain 
geographical area is marked out and appropriated by the 
commupity and is known as a mark consisting of three distinct 
parts. The first is owned jointly by the community and is known 
as the common mark. The second is cut out of this common 
mark and is apportioned in equal lots to the members of the 
community. This is the Arable Mark, the Feldmark, wherein 
the individual marksman has a distinct inheritance and a sort of 
individual ownership. The third, the Mark of the Township, is 
also individually appropriated, being divided into equal lots. 
There is thus this three-fold relation of an individual to the 
land occupied by the Gemeinde. “He isa jotrreproprietor of the 
common land; he is an allottee in the arable mark, and he is 
a house-holder in the township.” ? In his first capacity he owns 


1 Cobden Club Essay, System of Land Tenures, — Legis- 
lation of Prussia, etc., p. 279. 
3 The ‘Agrarian Legislation, etc., p. 280. 
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“ de indiviso,” and his rights are strictly controlled by those of 
his co-marksman.! In the second, he can call a certain limited 
area his own but he must cultivate his lot. in concert with his 
associates and the community at large determines the mode of 
its cultivation. In the common mark as well as in the arable 
mark there is everywhere ‘that communal control, and the 
individual cannot disobey the minute customs and usages of 
the community. “He is contained by and tethered to the, 
association.” ? | 

In his dwelling house and its appurtenances in the township, 
however, the individual is the absolute lord and master, and 
this is in the fullest sense his own (Eigen). Over his family, 
over the dependents and slaves, he is the absolute lord; to them 
he is the law-giver, the law-enforcer. Here neither public nor 
communal officer can enter otherwise than with his sanction. 
It lies outside the community and constitutes an “ immunity.” 

The most important feature of the early Teutonic community 
is this dual capacity given to an individual, he being both a 
lord and a commoner, lord when within the pale of his home- 
stead, and a commoner, when standing outside that pale in the 
economy of the mark. Herein are reflected the two salient 
characteristics of the Teutonic race, its spirit of individuality 
and its spirit of association. 

Here we shall note a strange peculiarity of the early 
Teutonic land system. The personal status of the occupant 
seems to adhere to his belongings and if the “ occupier privi- 
leges the manor occupied by him, the manor thus privileged 
invests the later occupier with those privileges.” ® 

We have. siyen'an account of the First period of the 


1! His cattle grazes on the common pasture under the charge of the 
common herdsman; he has wood in the forest under the control of a 
communal officer. 

3 The Agrarian Legislation, etc....... p. 281. 

3 The Agrarian Legislation, etc., p. 282. 
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Teutonic community and must notice here that during this 
period there seems to have been a general rule that children 
succeed to their fathers in equal shares. Nay, not only this, 
the lands are still used to be distributed in periodic allotments 
by the public authority ' andeeven,in the days of Tacitus every 
township received an allotment in proportion to its population 
which was divided among families, by choice, according to rank. 
Owing to the advance of agriculture, redistribution was gradually 
restricted till it ceased. 

The rule of equal division amongst all the children found 

se cee eau T remarkable exception among the Tencteri 
division, who fully accepted a principle of primogeni- 
ture except in dealing with the special important possession, 
for which particular aptitude was required. These people were 
a warlike tribe, taking special delight in cavalry exercise. With 
a people like this it is but natural that the war horse, would be 
regarded and honoured as a special object of inheritance, a 
kind of jewelled heir-loom in the family property and while 
everything else went to the eldest son who, with this people, 
was ffie general heir, the prized horse was reserved for the son 
who was bravest and most redoubtable in horse-manage- 
ment.’ : 

This is what we learn from Tacitus. But it scarcely justi- 
fies the inference drawn therefrom by Prof. Hearn who says 
from this that in ancient times the heir among the Teutons 
generally was the eldest son. Tacitus however refers only to 
the Tencteri and the passage cannot bear so wide a construc- 
tion.® 


1 Tacitus, Germ., C. 26. 
Tacitus, Germ., C. 32. N “0 
3 Inthe article in EncyclopædiaļBritannica, 29th Edition (Primogeni- 
ture) this passage has been wrongly taken in asserting that it was the 
eldest son who took the war horse as heir-loom. The descent of the 
remaining property is not noticed at all. 
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Property in land in early Teutonic ages seems, as a rule, 
Property divisible to have been divisible among the heirs of a 
eon aes deceased owner though not usually divided 
actually. There seems to have been a tendency to keep the 
land of the tribe or family together, although the laws of the 
Germanic barbarians contain no general mention of any custom of 
primogeniture. Huebner assures us! that ‘succession by one heir 
‘among several of the same degree was unknown to the Germanic 
law, and equally under the German law the heritage passed to the 
co-heirs (‘‘Ganerben”’) collectively ; they were regarded as the 
successors of the decadent by collective right, to the same 
extent as a single heir. The apportionable rights and obliga- 
tions included in the heritage also passed to the co-heirs without 
division.” 

This early period of the Teutonic community, which is 
often namaa as the period of ‘landownership’ and ‘equal 
possession,’ was followed by a period which may be charac- 
terized as that of land tenure, and of unequal possession. The 
transition from the one state to the other is necessarily influ- 
enced by a great variety of circumstances. But it ‘will be 
beyond our purpose to start an enquiry into these various 
circumstances. Suffice it would to say that in course of time 
various forms of tenure arose among the victorious Goths and 
these were interspersed by a diversity of local usages of which 
we should notice here ‘geschlossene Güter.’ This “Geschlossene 
Güter” gradually grew up among the German agricultural 
populations and spread through every country where German 
influence reigned. lt meant estates which were inherited un- 
divided, and admiussiered by a single heir for all the heirs. At 
a later period the term has been also used to denote compact 
estates, not broken into, or separated, by strips of land belong- 
ing to the neighbouring town or village. These were thus 


1 Continental Legal History Series, History of German Private 
Law, p. 708. See also p. 763. 
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impartible and as such became one of the corner stones upon 
which primogeniture was able to build. Rights and customs 
stood out in great variety in different localities. 

Before proceeding further we should notice certain 
features connected with the transition from the first period to 
the second. The first would be the ‘‘intertribal ways, the 
consequent subjugation of other communities, the appropriation 
of the land in the common marks of these communities, the 
unequal division of the lands so appropriated according to the 
amount of fighting work done by the associates.”! These 
are the earliest and most effective causes that broke up the 
original equality of property and lead to the accumulation 
of wealth in a few hands. The second is the cessation of the 
political independence of the individual community without any 
cessation of the political functions of the members.? The 
several communities retain in their own hands the maragement 
of the affairs of their own township, but national affairs are 
transacted in general assemblies. The ihird feature is the 
separation between executive and legislative functions, the 
establifiment of permanent executive organs, and the gradual 
hereditariness of the executive office. Hitherto the assembly 
of the community has been all¢in all. A chief—a king, a 
Herzog,—was to be elected only in case of war and this was 
done by the assembly. The purpose was purely military and 
he ceased to exist as soon as war was concluded. As a court 
also the assembly had to elect its president and the election 


1 System of Land Tenure, p. 283. á 

3 Ibid, p. 283. This process takes place “In” two ways, first 
by the gradual colonization of the Common Mark by communities sent 
forth from the original townships in which case each new township 
receives an Arable Mark cut out frgm the Common Mark, but the 
common mark itself continues to be owned ‘de indiviso’ by all the 
township ; secondly, by the agglomeration of a number of marks into 
a loose kind of cônfederacy, which, by degrees, assumes a greater 
consistency, and becomes in time a national duty. 
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was temporary for each case. From the earliest times, however, 
in both. cases, choice appears to have been limited to a certain 
number of families, who, in some. spectal manner represented 
the blood of the tribe, and little by little, though i in form still 
elective, the office becomes practically hereditary. This indeed 
is the universal tendency throughout the Teutonic Kosmos, 
and applies to al its institutions. The king of the nation 
though ‘de jure’ elective is ‘de facto’ hereditary: so also i is 
the Judge of Schultheiss, the president of the Court of the 
township. Here indeed lies the germ of the manorial rights 
which afterwards became the key-stone of the entire land 
system in Feudal-times. The office was indeed identified with 
one particular manor in each township, so that whosoever owns 
the manor exercises the office and whosoever exercises the 
office owns the manor. In every Teutonic township one manor 
(Hof) thus becomes par excellence the manor and is variously 
described as the ‘Salhof, Frohuhof, curtis dominicalis, curtis 
judicials.’ It gradually receives dues and services from the 
other manors in the township. . 
The pure Teutonic soil was thus not uncongenial, to the 
growth of Feudalism,! and from what we 
have said already it would appear that there 
were those predisposing causes in the pure 
Teutonic Society which led, when that society came to conquer 
the Roman world, to the establishment of the Feudal system,— 
a system made up of Teutonic and Roman elements; we find 
in it the Teutonic idea of the correlation between possession 
of land and military service, and Teutonic tendency to change 
public office ise- private right, and the transmission of 
such right by inheritance. On the other hand there are 
the Roman ideas regarding ‘ beneficial uses,’ difference 
between ‘ pdssession’ and ‘dominium’ as well as the Roman 


Feudalism in Ger- 
many. 
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prifctice connected with the agricultural colonisation of the 
provinces. 

We are speaking of F eudalism because almost everywhere 
in Europe Feudalism influenced much the fate of primogeniture. 
Here in Germany the divisibility of an inheritance long subsisted 
in property regulated by the old customs of land-recht, and, as 
has been noticed already, the usual practice being no division 
though divisible, a representative member of the family was 
only chosen'as a general manager or guardian for his rela- 
tions.' In property affected by the Feudal influence of Lehn- 
recht however traces of primogeniture became very perceptible 
and hence we cannot do without reviewing the development 
and growth of Feudalism in Germany. 

The application of the Feudal system in Germany was 
however a much slower process than in the Roman provinces, 
where it was, as it were, called into life by the exigencies of 
conquest. In Germany it was an economical necessity rather 
than a political convulsion which brought about the change. 
‘A$ population increased more and more townships were 
settled æn the common lands, the proportion between pastoral 
as compared with agricultural wealth decreased; and the 
ordinary freeman was gradually seduced to little more than 
what his lot in the arable mark brought him in. We are not 
much interested in the steps by which the free-owner was 
little by little reduced to the condition of an unfree holder 
partly by his poverty, partly by the pressure, often amounting 
to force, brought to bear upon him by the lords who wished 
to increase their demesne lands. The free owners under pressure 
of poverty and force very frequently took: tø- commendatio, 
surrendering the ‘ dominium directum’ of his ‘allodium ’ and 
receiving back only its ‘dominium’ title, thus losing his personal 
rights in order to gain in return protection against oppression. 


1 Robertson, Historical Essays (Edinbargh, 1872), p. 153. 
Cecil, Primogeniture, p: 114° 
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He thus gradually ceased as owner and turned into holder of 
mere tenure and had to render military service to his superior. 
This is how Feudalism developed and in its wake came 
primogeniture. The empire of Charlemagne was dwindling 
away; and the deposition of Charles the Fat in 888, eleven 
years after the death of Charles the Bald, marks the final 
rupture of the connection between France and Germany.! The 
custom of primogeniture subsequently advanced for a period 
by leaps and bounds. “The fluctuating line, which divided 
the right to dispose of property to one single successor from 
a single successor’s hereditafy right to succeed, became ever 
less and less well-defined.” * There was a practice of making 
family compacts (Hans-Gesetze) which stipulated that lands 
held by military service would descend to the eldest son,’ and 
this practice much helped the growth of primogeniture. Its 
diffusion was helped by the Feudal atmosphere where it was 
much valued as an instrument for avoiding a fatal crumbling 
up of the fief. It was invoked by the very weakness of some 
of the imperial rulers; and each cause stimulated the other. 
The skill and firmness of some of the early Emperors of 
Germany momentarily checked its progress, but it required far 
more than a few spasmodic efforts to produce any permanent 
effect, and it may be that amid the pressure of a Feudal organi- 
sation, even the best strategy would have been faultless. 
= The original idea was that the tenant of a fief was the 
holder of an office, and on his death the office was vacated and 
did not necessarily descend in his family. Custom and the 
interest of the nobles exercised their joint influence in favour 
of hereditary tenure, and as has already been noticed, the 
Teutonic inclination was not opposed to this hereditariness of 
offices. Conrad II, in 1037 A.D., issued an edict applicable 
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to smaller fiefs whereby he made these fiefs hereditary with the 
object of rendering the mediate nobles, the holders of these 
smaller fiefs, more independent of the great lords. ‘ Yet even 
after this innovation the presumption still was that a fief was 
not hereditary unless the charter granting it expressly declared 
it to be so; and grants of fiefs for life only still did not become 
uncommon.”' The nobles strenuously tried to remove the 
official character of their tenure and make it hereditary. In 
1158 the Emperor Frederick Barbarossa was constrained to 
issue the important constitution already referred to which he 
was led more by force of circumstances than by any judgment 
of his own, and by which was ordained that all honorary 
fiefs or feuds should be indivisible? At the same time they 
became hereditary. The lesser military fiefs soon aspired 
to follow this precedent of dignity and this materially forwarded 
the cause of primogeniture. [It affected the whole length and 
breadth of the Holy Roman Empire. Nearly a century later 
in 1232 the Emperor Frederick II by a constitution admitted, 
what had already been the fact, that the Feudal princes were 
the real lords of the soil, and not merely tenants in virtue of 
an official character. Indivisibility and individual succession 
thus became a fully recognised prncpie in the German princi- 
palities in the thirteenth century.’ 

Individual succession however did not necessarily mean 
primogeniture. Sometimes the father named his successor from 
among his children; in some German estates the subjects 
had a right of choice; and Waldeck distinguished itself by 
achivalrous method of its own. In 1271 the succession opened 
and there were three brothers one of whom only must secceed. 


1 Cecil, p. 116. 

3 Libri Feudorum, Bk. II, lit. 55 Sect. 4. “Praeterea ducatus, 
Marchia Commitatus decactere non dividatur.” 

8 Cecil, p. 117. 

4 This was so in Flanders. 
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They discatded’ the unrdmantic rule of primogeniture and’ being 
best of friernids‘preferted to agree that whichever of them‘ would 
be fortunate enough to win the fair hand of the daughter of 
the Landgtave of Hesse should also become the ruling Count 
of’ Waldeck! The youngest brother was the lucky man ahd so’ 
he became the Count. 

So though the rule was individual succession, all’ sons’ 
were equally eligible for it. But the invidiousness of the pro- 
ceeding’ of choosing which son should inherit soon led to a 
fixed: rule in favour of the eldest son, or, in a few cases, of the 
eldest relation. The younger sons do not at first seem to have 
béen provided for in any special way. “Later however, patti- 
cūlat lands were sometimes set apart out of which ‘provision 
could bë made for them, something probably in the nature of 
modern ‘dower-lands.”"* 

We have seen above that when inheritance was divisible 
it was scarcely divided. Now that it has been made indivi- 
sible a strange reaction set in and suddenly the holders felt 
the necessity of division. This most remarkable change came 
over the development of primogeniture in German ` principalities’ 
and it is this that completely severs the history of primogeni- 
ture’ in Germany from the’history of its progress in every other 
Feudal country. There was a sharp reaction’ in Germany’ 
which résulted’ in making divisibility the general rule and 
supplied’ the cause of that interminable number of ‘smaller States: 
which ‘were the'persistent obstacle to a powerful and ‘united 
empire.’ 

The constitution of Frederick II, we have seen, acknow=’ 
ledged the feudal princes as lords of the soil. Thus becoming 
absolute princes they soon thought of increasing their indepen- 
dence and woald not submit to any rule of indivisibility. “They 
soon proceeded to exercise their authority and display their 


! Evelyn Cecil, Primogéiiture, p. 118; 
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thagnificence by assuming a right to divide their principalities 
upon their deaths among their sons. The new school of 
Romanist Jurists who likened the princes’ lands to a Roman 
hereditas encouraged this practice, and the Emperors had neither 
the power nor inclination to prevent them. These Emperors 
themselves were anxious to divide their possessions among their 
sons and it was necessary for them to have’ support of the 
princes at any price to further their designs against the Popes. 
Besides any shrewd emperor was only too willing to favour a 
system which by splitting up the principalities was sure to 
weaken the individual power of each owner. Sub-division thus 
became the practice and policy of the day. It was the desire 
and the pride of the princes; it was the wish and policy of the 
Emperors.’ In some cases the first step was to make these 
great Feudal principalities huge joint-tenancies in the hands of 
brothers or collaterals. Then, from being joint-tenancies in fact, 
these became merely joint-tenancies in name, and in nearly all 
the German princely houses a passionate eagerness for the 
partition system of inheritance set in so as to leave its mark in 
the iwtricacies of German geography, even at the present day.” ° 

It is not dificult to imagine into what an abyss of confusion 
and helplessness the whole of the great German-speaking nation 
was being speedily hurled. The constant sub-division caused a 


1 So early as 1242 the two Dukes of Brunswick, Albert and John, 
divided Brunswick between them into Brunswick and Lunburgh with 
the consent of the Emperor. 
= In 1281 the Emperor Rudolph l went so far asto grant the duchy 
of Bavaria to Duke Ludwig on the express conditioa.that at his death it 
should be divided equally among his sons. (See Cecil, Primogeniture, 
p. 120.) - 

2 The splitting up process took place mainly beween the 13th 
and the 16th centuries. As generations multiplied, Saxony was split 
up into Saxe-Waimar, Saxe-Eisenach, Saxe-Gotha, Saxe-Meiningar, 
Saxe-Coburg, .Saxe-Romhild, Saxe-Eisenburg, Saxe-Saalfeld, 
Saxe-Hildburghavsen, etc, etc., eto, Bavaria was divided into the 
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hopeless disruption of the pricipalities and quarrels early broke 
out upon the question as to who had the right to elect the 
emperors. “The privilege was a badge of power, enjoyed by 
those electors whose local omnipotence history has recorded.” 
They might divide their lands but certainly not their votes ; and 
surely the division should not have the effect of multiplying the 
votes. This gave rise to a dispute as to which of the heirs was 
to be the possessor of the prized privilege. The quarrels not 
only disturbed the peace of the individual states, but seriously 
endangered the peace of the Empire. So Charles IV set about 
dealing with this difficulty by the issue of what is known as the 
Golden Bull in 1356. He reduced the number of electors to 
seven and restricted the privilege to the Archbishops of Mainz, 
Cologne, and Treves, the King of Bohemia, the Elector Palatine, 
the. Duke of Saxony and Margrave of Brandenburgh. It was 
also decreed that the electoral lands were indivisible.’ This 
decree of indivisibility for the electoral lands acted as a note 
of warning and indivisibility was introduced in certain non- 
electoral lands also. Butany rapid change was not possible. 
Princes were striving towards it and the steps taken’ were 
gradual and cautious. Sometimes the two eldest sons were left 
the inheritance to the extlusion of others. Sometimes a 
common inheritance between the sons and cousins was attempted. 
“Sometimes the practice was to leave the eldest son to direct 
matters in the name of his brothers ; andthenthe younger sons 
would sometimes be sent into the Church where they could 
have no legitimate descendants, and if lucky enough, had the 


Munich division, the Ingoldstaat division, the Lanshut division, the 
Palatinate division ; the Palatinate was again divided into the Electoral 
division or Lower Palatinate, the Upper Palatinate, the Simmern Palati- 
nate, and the Mosbach Palatinate, etc.,etc. Foran interesting record 
of these genealogies, see Schulze, Recht der rene pp. 251- 309. 
. (Cecil, p. 120.) 

. -4 Cecil, p. 123. 
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prospect of excelling the grandeur of their elder brother by 
attaining a bishop’s Crozier, or even an elector’s ermine. But 
this gradual re-introduction of primogeniture encountered 
considerable opposition and even arguments from religion were 
called in to assist the opposition.” 

At last however the splendour of Louis XIV accomplished 
the task which the strenuous internal efforts failed to do. 
During the thirty years’ war (1618-1648) the German Princes 
came in close contact with the court of the French monarch 
and “the display of the external radiancy to which a system of 
primogeniture would conduce ” captured their fascination and 
“all the German princelets promptly fancied themselves also to 
be the personification of their states, and built their Versailles.” 
They introduced the rule of primogeniture to ensure the splen- 
dour of their house. The smaller nobles proceeded to imitate 
them and fidezcommissa came to their assistance. Every one 
felt that the public safety was wrapped up in the consolidating 
idea of primogeniture, and religion was now invoked for the 
Opposite purpose, and references were made to the recommenda- 
tions of primogeniture in the Pentateuch. 

Legal precedents, however, seemed to stand in the way and it 
was a hard task to get over this difficulty. “But it will be 
an evil day for the public when “the ingenuity of lawyers is 
unable to supply the oil for working the machine of State laws,” 
and the ingenuity of the seventeenth century lawyers, was in 
no way less than that of the present day. Some well-read 
lawyer unearthed the work of one Andreas Tiraquellus, a French 
politician, who had published an extensive treatise on the 
subject. “This learned enthusiast had set himself to prøve the 
existence of more or less matured primogeniture among the 
ancient Egyptians and Moabites, the Persian Chieftains, Greeks 
and Athenians.” . He established that it was recognized even 
among the Romans. Its recognition was found in Africa, 
Tunis and Fez. So it was shown to have been a_ world-wide 
rule. Inthe face of sucha mine of research as this, the solid 
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precedence of the 118th Novel of Justinian could mare no 
bearing upon the case of German principalities. 

This ts how primogeniture has obtained its footing in 
the Principalities. ‘‘The custom of charging the income of 
the eldest son of a Prince with the payment of quota 
for the younger children only grew up recently. Undiluted 
primogeniture in the modern sense, securing an exclusive 
prerogative to the eldest line was gradually introduced in the 
more recent family compacts and it may roughly be laid down 
that its universal applicability in all the German princely houses, 
now acknowledged, is an out-growth of the last three 
centuries.’ 

But did the rule apply to private properties? Before 

proceeding to answer the question it must be 
e sai | noticed here that the rule did not apply to the 

private property of German princes. These 
private properties were always kept distinct from the Crown and 
if intended to go with the latter there must be separate 
settlement or devise. Otherwise ordinary intestate law 
would apply. An early link in the historical chain may be 
found in the Stammgiiter, or hereditary estates, of the nobility 
of the middle ages descending to a single heir, usually to the 
eldest son. In the middle ages these estates flourished in 
certain special provinces and their particular characteristic was 
that they traced their source and rule of descent to custom. 
In order that this custom of descent may be applicable the 
estate must have been an ancestral one; any land that the 
possessor himself acquired was no part of the Stammgut. By 
the old ‘local laws the male sex was preferred to the female; but, 
failing sons, daughters were not excluded. Later on however, 
they could not descend to daughters, the exclusion being the 
result of the requirements of Feudalism. Inalienability was 


1 Cecil, Primogeniture, p, 127. 
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not an essential feature of such estates ; the consent of parties 
interested was required for their sale. | 

But at the present day very httle is-heard of Stammgitter ; 
these have been merged in an institution which has eclipsed them 
altogether and in place of descent regulated by ancient ‘custom 
we have descent governed by special private wish. The system 
of fideccommissa now occupies the field and is much favoured 
perhaps because in it people’s vanity finds wider scope of satis- 
faction. According to the whim of the founder, property 
subject to a fideicommissa might descend as a majorat in a 
line of eldest sons or as a minorat, ina line of the youngest. 
Fideicommissa might also provide for senzorat or junzorat; but 
as a matter of fact property almost always was settled to de- 
scend in the order of primogeniture. 

The career of German Fideitcommissa was quite distinct 
from that of Feudalism. The Roman institutions might have 
supplied at least the suggestion and probably these were not 
very remotely connected with early Ganerbschaften.' The 
spirit of emulation however seems to be mainly responsible for 
their wtvention. The lesser nobility always coveted much the 
family resplendence of the princes and they bethought them- 
selves of this means of emulating* and reflecting their family 
grandeur. The early German law supplied the material and it 
had only to be engrafted upon the Roman law. 

But the progress was not without opposition. We have 
‘seen how Code Napoleon abolished fideicommissa in France; 
and we must be prepared to see the same effect of the code in 
Napoleonic Germany. Three or four years after the promul- 
gation of the Code in France, it began to be proclaimed 
in various states of Germany,” and with it the edifice of 


@ 
! Family associations where a number of families held property 
in common, under a common administration or ‘trust. 
2 The ‘Code was introduced ‘into Westphalia in .¥807, into 
Wurtemburg and Bavaria in 1808, into Baden in ‘1809, ‘into the Grand 
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dcon fell to the ground. With the ebb-tide of French 
domination however Fideicommissa reappeared.’ 

It will serve no useful purpose to give in details the career 
of Fideicommissa in Germany. Suffice it would to notice that 
in many states, in order to prevent the abnormal growth of 
these Fideicommissa, the consent of the ruling sovereign ora 
legal sanction became necessary for their creation and in some 
of the states none but the persons of the rank of nobility (Adel) 
had the right to create it? What is specially of interest for 
our purpose is that in some of the states °? it is an absolutely 
essential condition of the creation of a Fideicommissum that it 
should embody the principle of primogeniture. Originally 
inalienability was an essential feature of a Fideicommissum. The 
tendency of modern legislation however is to enable the unani- 
mous consent of a full family meeting to effect a sale or 
mortgage of the estate or to break off the entail. 

We have noticed above how Fideicommissum tended to 
remain confined in noble families. An attempt has later on 
been made to introduce these Fideicommissa among peasant 
properties, the entailed farms thus created being . named 
Erbgiiter. The attempt however does not seem to have met 
with much success ‘—the settled estates failing to provoke 
any enthusiastic welcome among the German peasantry. 

The German peasantry did not welcome Fideicommissa 
and so the peasant properties would be subject to perpetual 
morcellement. For in Germany the ordinary law of intestate 


Duchy « of Frankfort on Maine in 1810, into the Hanseatic towns in 
1811. 

1 The first sign of them was visible in the Bundesacte in 1815 
within a few years they were re-instated in Bavaria, Wurtemburg, 
Westphalia and other states. 

See also E. Cecil, Primogeniture, p. 131. 

2 Bavaria may be taken as an example. 

3 E.g. Bavaria, Hanover, Brunswick. (Cecil, p, 133.) 

4 . Cecil, Primogeniture, p. 136. 
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succession is that the whole of the deceased’s property shall 
be equally divided among his widow and children. Even in 
case of testacy he is obliged to leave every child a fixed frac- 
tion of what the child would have received had the testator 
died intestate. This is what is known as Pflichttheil and it 
closely resembles the légitime of France. The inclination of 
the people is already against such possibility of morcellement, 
and since the year 1870 attempts have been made in many 
states to remove the restrictions on the power of disposition 
by will as well as to give the option of creating Anerbenrecht 
which is only a diluted form of primogeniture. The laws 
establishing Anerbenrecht only enact that a child or heir 
(Anerbe) is to take a special share in excess of that of others.’ 

When people feel the need of a remedy it would some- 
times develop as an offshoot of some half-forgotten stem. 
Something indeed of this evolution can be traced in the deve- 
lopment of Anerbenrecht. In the middle ages among the 
villein tenants another form of Anerbenrecht was in existence. 
‘In the sixteenth century this form began to be extended by the 
princgs and ruling lords to their free tenants in order to prevent 
the splitting up of their tenants’ estates so as to ensure their 
requisite contributions to the princes. At this period the princes 
would decide who was to be the Anerbe. This old Anerbenrecht 
however was pretty nearly obsolete at the beginning of 
the 19th century when the need of the people revived and 
remoulded it, giving it a new stamp to meet changing theories 
and conditions. The old Anerbenrecht required that the 
estate would descend to one heir only without division among 
the several. The other heirs received in those old days a very 
small share and the Anerbe could not sell the estate, un- 
less he sold the whole. Indivisibility and inalienability however 
are no longer the essential features of the present Anerben- 
recht. In most of the States the proprietor is allowed to 


1 See Cecil, p. 138. 
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hòminate either during his lifetime or by will which of his 
freirs should Succeed him or in other words who ts to be the 
Anerbe. In'case ‘of death intestate and without nomination 
however usually Anerbe is found by the rule of Primogeniture.”’? 


_ 1 In some, e.g., Westphalia and Oldenburg, the ultimogeniture 
is followed. 


CHAPTER V 


` TRACES OF PRIMOGENITURE IN RUSSIA, CHINA, 
AND JAPAN 


The part which the Slavonic race is playing in the 
economic and social progress of our time, and 
| Russia. the striking similarity of its early institutions 
with those of India necessitate the inclusion 
of the study of the history of the institution under review among 
these slavs. Indeed the study of the modern customs and 
ancient laws of.Russia is almost indispensable in the campara- 
tive history of the institution. The study of Russian legal 
antiquities may, to a certain extent, be considered as a neces- 
sary appendage of inquiries in Indian institutions, Yet it must 
be confessed that the sources of our information are very 
limited. Having no access to the Russian language J had no 
opportynity of studying in detail the numerous survivals which 
still there are of a state of things once prevailing in Russia. 

Sir Henry Maine in his suryey of Slavonic family law 
mainly relied on the well-known Bohemian or Czech poem, “ the 
Trial of the Princess Liubouscha,” and from this he arrived at 
the conclusion that in the most remote period of Bohemian 
history a sort of undivided family or house community was in 
undoubted existence. Unfortunately however, the poem on 
which he builds this conclusion is now unanimously declared 
both by Slavonic and German scholars to be a forgery by the 
well-known Bohemian philologist, Hanka.’ 

Before proceeding to delineate the character of the early 
Slavonic family law -it thus becomes necessary fof us to name 
our authorities and then to draw our conclusions therefrom. 


1 Modern Custom and Ancient Law of Russia (Kovalevsky), p. §. 
(167 ). 
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The earliest evidence as to the social relations of the 
Eastern Slavs, whose confederacy was the beginning of the 
Russian state, is contained in the so-called chronicle of Nestor." 
It will be beyond our purpose to stop here to see what informa- 
tion as to the family life of these early Slavs we can gather 
from the chronicle. It seems to establish the fact that 
marriage in the sense of constant union between the husband 
and wife was not a general institution among these Eastern 
Slavs. With the exception of the more civilised Polians, no 
other tribe is stated to have any notion of it. This, of course, 
may not mean that all alike were entirely ignorant of the mean- 
ing of family life. The mode of constituting a family might not 
have corresponded to the idea entertained by the author of the 
chronicle as to matrimonial relations. The Radimich, Viatich, 
and Sever captured their wives after having previously come to 
an agreement with them. Here is an example of what ethnolo- 
gists have named as ‘marriage by capture,’ though it may not 
meet with the approval of a Christian.? 

According to the Chronicler a very low state of morality 
prevailed amongst these early Slavs and he is directly corfirmed 
by another mediaeval author, the unknown biographer of St. 
Adalbert. It will serve no useful purpose to give in details the 
charges of immorality brought against these Slavs by the 


1 Nestor is supposed to have been a Russian monk of the eleventh 
century (Kovalevsky, p. 5). 

2 The Drevlians were even less advanced as regards the inter- 
course between the sexes. They also had games at which women were 
captured ; but not a word is said about any covenant entered into by 
the captor and his supposed victim. Neither is any mention made of 
these games being held on the outskirts of villages, a fact which would 
point to the evistence of a sort of exogamy forbidding unions between 
persons of the same gens. In'the description given by the Chronicler 
of the Drevlians we have an instance of unlimited licence, whilst in that 
of the Radmich, Viatich and Sever we find a picture of an exogamous 
people (Kovalevsky, p. 8). 
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mediaeval monks. All that we should notice here is that in 
these several immoral customs all partisans of the theory of 
the matriarchate would find ample materials to say that the 
early Russian family was matriarchal and not patriarchal as 
was erroneously thought by Maine. One feature of the matri- 
archal family, the lack of any prohibition as to marriages 
between persons who are sprung from the same father or grand- 
father is mentioned more than once by early Slavonic writers. 
These are also frequently mentioned in the epic poems of the 
Russian peasants, the so-called 4z/zmz.1. Another fact support- 
ing the theory is the large independence enjoyed by the Slavo- 
nic women of old days.2, The Bohemian girls were free to 
dispose of their hearts according to their own wish and the 
oldest legal code of this people, the Sniem, seems to favour 
this independence by recognising the right of the women to be 
free from any work, except that which is connected with the 
maintenance of the household. To all these characteristic 
features of the matriarchate we may add this very important 
one, that, according to the old Russian law, the tie which 
unites a man to his sister and the children she has brought into 
the world is considered to be closer than that which unites 
two brothers or the uncle and nephew. Ina society organised 
on the principle of agnatism, the son of sister has no reason to 
interfere in the pursuit of the murderer of his uncle. ‘In case 
a man shall be kiiled by a man,” decrees the first article of the 
Pravada of Yaroslav,’ “ vengeance may be taken by a son, in 
case his father has been killed; by the father, when the son 
falls a victim; by the brother’s son and by the son of a sister.” 
These last words are omitted in the later version of the Pravada, 


1 Endogamous marriages still occur in some parts of Russia. See 
Kovalevsky, p. 14. e 
2 Cf. Cosmas Pragensis quoted by Kovalevsky :—‘ It is not the 
men who chose the maid, but the maids themselves who take the 
husbands they like, and when they like.” See Kovalevsky, p. 15. 
3 The lex barbarorum of the Russians. 
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a fact which shows the increase of aghatic organization, but 
they are found in the version generally recognised as the most 
ancient.’ 

If the theory of the matriarchate finds a basis in the past 
history of the Russian family, its present condition seems to 
prove that the next stage in its evolution was the household 
community, composed of persons united by descent from a 
common forefather and accompanied by that worship of ances- 
tors which usually resulted from it. The complete subjection 
of the wife to the husband, and of the children to the father, 
community of goods and the common enjoyment of their pro- 
duce by the relatives living under the same roof, the acknow- 
ledged superiority of old age and of direct descent from the 
common ancestor, the total absence of testamentary disposi- 
tions of property and even of that mode of legal succession 
-which supposes partition, and the exclusion of the more remote 
by the nearer kin, the elimination of women from participation 
in the family state because marriage makes them aliens, all 
these features of the patriarchal family appear in the modern 
constitutiori of the Russian family. 

It will be beyond our purpose to study in details the 
characteristic features of the family constitution of the Russian 
peasant. Nor would it serve any useful purpose to examine 
how even now importance is attached by the Russian peasant 
to agnatism, and what part ancestor worship plays at the 
celebration of a country wedding.’ 


1 The close tie between brother and sister, between the uncle and 
the sister’s children, still exists among the Southern Slavs. See 
McLennan, “ The Patriarchal Theory,” Chap. VI. 

3 Before becoming a member of her husband’s family, the bride 
must sever all the ties which have, hitherto bound her to the house-spirits 
under whose protection she has passed her youth and must solemnly 
adopt the worship of those of the family into which she is about to enter. 
(Kovalevsky, 33.) This public manifestation of a change of worship is 
most clearly seen in the wedding ceremonies. In Lika the bride before 
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I would however ifnpress on you that in a society, in which 
the interests of the family constantly prevail over those of the 
individual, there is little room for marriages contracted by the 
mutual consent of the young people; and this is certainly the 
case in all patriarchal societies. In Russia the clergy very 
early endeavoured to put anend tothe arbitrary manner in 
which parents disposed of their children’s future, but the force 
of custom and feeling that supported it were so strong that the 
only measure which the ecclesiastical Statute of Yaroslav of the 
eleventh century could introduce for the protection of the free- 
dom of marriageable children was the one by which a fine was 
inflicted on the parents of a daughter who, after a marriage 
contracted against her will, had committed suicide.’ 

Leaving aside the Russian family asa kind of natural 
society, created by marriage and continued by the birth of 
children, it will be necessary for us to stop here to examine in 
details that peculiar mode of family communism once prevailing 
in Russia in which numerous persons, sometimes amounting to 
fifty and rarely less than ten, are to be found united ina 
commgn household, living under the same roof, and taking 
their meals at the same table. A family constituted after this 


leaving her father’s house, would go three times round the hearth, 
prostrating herself each time, as if to implore forgiveness. When she 
is once in the bridegroom’s house she is obliged to perform another 
ceremony ; she must seat herself close to the hearth in order to keep, 
for a short time, the fire burning thereon by pieces of wood thrown 
on to it with her own hands, 3 

The custom just described exists all over Bulgaria and has been 
very often alluded to by ethnographers like M. Bogisics. 

In Little Russia the bride, while her father is discussing the question 
of her marriage with bridegroom’s party, i is obliged by custom to remain 
near the hearth towards which she stretches out her hand thereby 
expressing her desire still to remain under the protection of the house- 
spirit, the so-called “ domovoi.” 
| 1 Kovalevsky, p. 17. 
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fashion is known under the name of “the joint family ” or 
“House community.” This undivided household of Russia has 
recently been the subject of numerous and serious inquiries on 
the part of the Russian ethnographers and it is the result of 
their investigations which concerns us much here. 

It has now been established by these ethnographers that 
the undivided household of the Eastern Slavs is a very ancient. 
institution. The ‘gens’ organisation of the Polians, a Slavonic. 
tribe, is mentioned in the Chronicle of Nestor. They are 
stated to live, each ruling his own kindred or gens’ and occupy- 
ing distinct localities. ‘This rather obscure text authorises 
the supposition that the Polians were divided into independent 
house-communities, each of which possessed its own piece of. 
land.” * The Pravada of Yaroslav? already referred to also 
contains references to these undivided households. There has 
been a great deal of controversy over the meaning of the word 
‘Verv ’ contained in the Pravada and the accepted view now 
seems to be that it is used there in the sense of undivided 
household or house community.’ 

- The different versions of the Pravada were drawn up during 
the eleventh and twelfth centuries. If we pass to the end of 
the fourteenth and the beginning of the fifteenth centuries, we 
find the same community mentioned as wellin the North- 
Western principalities of Russia, as in those of the South-West. 
The name given to the members of these communities was 
siabri, and this term is employed both by the judicial charter 
of Pscov and by the statute of Lithuania which ruled the South- 
West. The term szabrz however is not the only one used by 

1 Rod Sva, 2? Kovalevsky, p. 49. 

-3 A sort of mirror òf Justice compiled in the middle of the 11th 
j by order of the Grand Duke of Yaroslav. 

- Kovalevsky, pp. 50, 51. “ 
` This word ‘siabri’ is also to be found among the southern Slavs. 
The . Code of Servian laws, published by King Stefan Douschan in 
1349, makes frequent use of it when speaking of the peasants. l 
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the old Russian writers to designate the members of such a 
household. They are often spoken of in the financial survey of 
the 16th and 17th centuries under the characteristic name of 
hearth, pechische. The pechische of the fifteenth and sixteenth 
centuries corresponds to the Feu of Burgundy and is even 
known by that name in some of the northern provinces of 
Russia. The house community itself is often termed Ognzsche, 
a word which means the hearth fire, thus showing that what 
constituted the tie between members of the same household 
was their possessing a common hearth. 

Whatever that be, communities of persons belonging to 
the same kindred and living under the same roof are still in 
existence almost all over Russia, particularly within the 
boundaries of the old Muscovite empire. Among the members 
we find the grandfather, and grandmother, the father and mother, 
sons and daughters, grandsons and granddaughters, brothers 
and sisters, nephews and nieces, with such other persons as 
may be united to them by ties of marriage. Persons incorpora- 
ted into the family, working for the common good and having 
shares in the family profits are often mentioned by writers on 
Russian Folk-lore. Besides these, persons adopted into it, or 
the children of a widow contracting a new marriage with a 
member of the community would also become its members, 

These undivided households are, as a rule, governed by 
the oldest member of the community. In extreme cases,’ 
however, the oldest member may be superseded by another, 
sometimes elected by the whole community. This house-elder 
is designated as do/schack meaning the greatest in power. His 
authority and functions perfectly correspond to thos of a 
Servian domachin. He is assisted in the difficult task of 
governing the female part of the community by some aged 
woman, bol/schoucha, who need not be his wife. ° 


i E.g., in case of prolonged illness or want of mental power. Cf. 
Hindu Law, Sankha and Likhita.—ai@ AAA sift aa at eT si, etc. 
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The Russian house-elder is but primus inter pares. He has 
neither the authority nor the amount of independence of the 
Roman paterfamilias. All the grown-up members of the 
community constitute a sort of family council, whose advice 
practically regulates all matters of importance. The bolschack 
has no right to dispose of the family possessions without the 
unanimous consent of all the persons for whom he acts. Of 
course the consent only of the grown-up members need be 
taken.’ The women’s opinion, though of less importance than 
the men’s, cannot however be disregarded altogether. 

This house-elder had however the exclusive right to repre- 
sent the community before the executive and judicial authorities 
of the village and district.? It is he who regularly appears in 
the courts, either to answer the complaints against the commu- 
nity, or to insist on the recognition of rights which have been 
violated. It is to him also that the government officials address 
their demand for the speedy payment of the taxes. It is his 
duty to attend to the execution of the law concerning military 
service, and to the carrying out of the different orders issued by 
the local and provincial authorities. 

In the internal administration of the household also the 
house-elder has onerous duties to discharge ; and it is the duty 
of the house-elder to find occupation for the unemployed 
members of the household. If the community is too large to 
allow of all its members being employed in agricultural labour, 
the family finds it advantageous to permit a certain number of its 
members to seek their fortunes abroad as ‘ ofini,’ ‘chodebocschiki,’ 
‘korobhniki’ and ‘ prosoli.’ Young orphans find in the person 


1 Cf. The position of father in Hindu Law :— 
gg mR freee galt mafai 
wang gary aatia ett a fiona: oi 


See Mit, ‘surmaragity gay chery erypsinaanay wag a anty nfa 


2 Selo i volost. 
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of the house-elder their legal guardian. In the administration 
of the family fortune it is the house-elder who makes all 
arrangements that are needful to secure that every kind of agri- 
cultural labour shall be properly done, assigning to each his 
daily share in the ploughing, harrowing, and sowing of the 
fields and threshing of the corn. It is again the business of 
this elder to sign all contracts of sale or exchange that may be 
needed for the community ; but those under his charge have 
always the right to control his actions and to demand a full 
account of all the moneys received or paid by him. 

The resources by which the family provides for all its 
requirements are either derived from the lands it owns or from 
the private earnings of its members. Widely separated though 
some of its members may be from the family, nevertheless they 
all look upon it as a duty to allow their family to share in their 
earnings. These as a rule make no claim to keep their,earnings 
for themselves.’ 

From what has been said of the house community it would 
appear that the position of the house-elder is anything but 
that of an owner of the communal property. His is a res- 
ponsible office having practically no privilege attached to it. 

It will not be out of place here to say a word in praise of 
this institution. No one would fail to see its merit which con- 
sists in the fact that it develops to a very great extent the 
feeling of mutual dependence and joint relationship without 
which no systein of social reform can have any chance of 
success. Possessing as they do no other but the common 
property and having only an equal share in all the material 
enjoyments of fortune, the members of these communistic 


1! The peculium castrense and quasi castrense ofthe ancient 
Romans appear still to exist among the members of the Russian house- 
hold. Ifa movement in favour of the establishment of private property 
is perceptible it ise only in the private earnings of the women and girls 
in their leisure hours, 
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bodies escape from the disheartening influence of economic 
competition. The condition of this existence necessarily 
develop in them all the consciousness of mutual responsibility 
and the conviction that without reliance on one another they 
cannot overcome the danger and difficulties of life. It would 
be a study of high psychological interest to analyse the 
character of a people which had grown up under such conditions, 
and to show how far the inborn selfish instincts of man have 
been moderated by the softening influence of a state of society 
which, to a certain extent, does away with the necessity for an 
uninterrupted struggle for life. It may however certainly be 
questioned how far the loss of a spirit of personal enterprise and 
the removal of a strong feeling of self-reliance ought to be 
considered beneficial. | 

But the relative advantages and disadvantages of indivi- 
dualism and of communism have furnished matter for warm 
controversy ever since the time of Plato and we need not stop 
here to renew the dispute. All that we should notice here is 
that even the Russian peasant is not insensible to the advan- 
tages of individualism, and if divisions of family property. were 
rare before 1861, the year of the abolition of Serfdom, the 
reason lies in the fact that the manorial lords and the State were 
alike interested in the preservation of the system of Undivided 
Houstholds. \t is for the interests of the national treasury 
that divisions should not take place and this is why the 
Government, even in recent years, had taken measures to 
prevent further divisions, the decision, in the matter, being 
taken away from the majority and placed with the chief of 
the household. | 

Unfortunately we do not know anything more of these 
Household cotmunities which might enable us to say definitely 
whether or not the germ of primogeniture is to be found therein. 
The impartibility of the property belonging to the community 
and its management by a single head are the two things that 
deserve our notice. A quest after the germ however will not 
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oe outnplete till we are in a position to review the subsequent 
development of land laws. 

Sir Henry Maine has pointed out that village communities 
represent a distinct period in the social development of man- 
kind, a period which ought to be placed between the patriarchal 
and the feudal periods. That there has been such a period in 
the social history of Russia is now admitted on all hands. 
Endeavours however have very often been made to explain 
their existence among the Russians by the peculiarities of their. 
national character,’ and we need not stop here to review all 
these various attempts. It seems to be established beyond 


1 The first notice of the Russian mir appears to have been taken 
by Baron Hauthansen, and he noticed the antiquity of the Russian 
agrarian community and its likeness to the social and economic institu- 
tions of the Southern and Western Slavs. This provoked two articles 
from a Muscovite professor, Chicherin, who strongly protested against 
the opinion that Russian village communities were the direct descen- 
dants of these undivided households which so commonly form part of 
the historical past of most Aryan nations. Chicherin believed that the 
village#”were partly the creation of a Government anxious to secure an 
easy method of collecting the taxes and partly due to the !anded aristo- 
cracy which could find no better mearts than an equal and periodical 
re-distribution of the land for attaching to the soil those classes of the 
people who were reduced to the condition of serfdom. This” extra- 
ordinary assertion immediately met with a systematic denial on the 
part of Belialev, the well-known professor of Legal History, who was 
one of the colleagues of Chicherin. The study of the origin and 
growth of Russian village communities has never been discontinued. 
Subsequent studies have rendered familiar the notion that they were 
the spontaneous result of the social development in Russia; that the 
Government by interfering in their internal constitution has only suc- 
ceeded in obscuring their national character; that mutual responsibility 
in matters of taxation was foreign to their original organization; and 
that there is ample foundation for the statement that their members 
Were at first free possessors of the soil and hot the serfs of the Czar, 
the nobles and the'clergy. 

See Kovalevsky, pp. 69-71. 
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controversy that the earliest mode of land tenure th Russia 
was the holding of it in an undivided state by the members of 
a house community, the chief characteristic of this holding 
being that though the land remained undivided and lay open 
as it had done for centuries before, every member of the 
household, nevertheless, was the possessor of a share in the 
various fields belonging to the family. These shares were not 
equal, but varied according to the rights of inheritance ap- 
pertaining to each of the holders. 

It will be beyond my purpose to give in details the several 
steps by which the village communities developed from the 
house communities.’ Suffice it to say that when brothers and 
nephews gradually thought of living separately they abandoned 
the old system of using in common the produce of the early 
harvest, and divided the area of the arable land in unequal 
shares, proportioned to their rights of inheritance. Besides 
-each partner having a right to sell his portion or a part of it 
to another, the village would soon become occupied by 
neighbours owning the most unequal portions in the field. The 
meadows however for the greater part of the time wouldve kept 
undivided, subject here and there to a yearly distribution 
according to the wants of each homestead. The pasture and 
forest land would also remain subject to a community of owner- 
ship and would sometimes belong to several neighbouring 
villages. In such a case these villages would constitute the 
‘Volost,’? each of the inhabitants of which would be allowed 
an unlimited use of the undivided area, it being extensive 
enough for the purpose. A non-villager however would 
have no right to enjoy its pastures and forest lands 
and in this way such lands were not in any sense a mere 
res nullus. 


1 


75-76. 
3 Similar to German “Mark.” 


Those who feel interested in this may see Kovalevsky, pp. 
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The vastness of the area and the fact that certain parts 
of Russia remained unpeopled for centuries,’ made it impossible 
for the communes to have similar growth throughout. Its growth 
has been stopped in one place at an early stage, and in another 
at a later. The evolution did not proceed further than what 
has been described above in the northern parts of Russia. 
In the south however it went further. The undivided house- 
holds and their immediate successors, villages composed of 
shares in the same ground, were wellknown in this part of the 
country. The undivided ‘mark’ on which every homestead had 
the right to take fuel and pasture its cattle is known here under 
the name of lands belonging to the gromada, or commune. 
The colonists who during the 16th and 17th centuries crossed 
the Dnieper in order to occupy the free steppes in the modern 
Government of Tchernigov, migrated in companies, called 
Skladchina, organised on the model of undivided or partly 
divided households. The area on which the colonisation took 
place was so vast that each S#/adchina was allowed to sow as 
much ground as it was able to till. After the harvest it was 
no longer necessary to till the same lands, a new piece being 
available for agricultural purposes. 

So long as the population would be small enough redistri- 
bution of land would not be thought of. Hence in those early 
days no mention is ever made of the runrig system which 
characterises the modern village community of Russia. In 
time however some control became necessary and, at the 
command of the village-elder, the head of each homestead pro- 
ceeded to trace with his own plough the limits of the ground 
he intended to sow, and no one was allowed to extend Iris cul- 
tivation beyond the limits thus settled. In course of time the 
right of retaining these parcels of ground was extended 
to a period of three years at the end of which period they 


1 Partly on account of their physical conditon and partly owing 
to their insecurity due to the periodical invasions of the Tartars. 
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returned to the commune for new appropriation or new 
allotment.’ 

While this was the state of things on the banks of the 
Dneiper, q similar evolution took place on those of the Don. 
Here even a larger area awaited the arrival of those Great 
Russian colonists who were to found the so-called territory of 
the Don-Cossacks. Fora while the ground was declared to be 
the common property of the whole community, and each family 
‘was allowed to sow and mow wherever it liked. Gradually 
however large villages, called stanitza, were found, the land 
being divided among these villages. Each village received its 
own area of arable and meadow ground,—pasture and waste 
lands still remaining the common property of the whole people 
of the whole army. The unlimited right of appropriation given 
to the private homesteads was scrupulously maintained by 
these s/anitza with the result of great inequality in the dis- 
tribution of the land. This inequality was established in favour 
of a minority of families out of which the elders of the people 
were regularly chosen. In time however the grievances of the 
majority, who had smaller parcels but were more powerful in 
the village folk-motes due to their number, had to be redréssed. 
Various economic arrangements were devised: redistributions 
of land in order to equalise the share were very often preseribed 
and the system of run-rig tenure made its first appearance. 

It must have been noticed by you all that all the districts 
we have passed in review had one thing in common; serfdom 
was unknown to them all. The péasants were the independent 
possessors of the soil, the true owners being partly the villages 


1 Similar limited private appropriation was allowed in the 
meadows, forest lands and pastures. At the end of May a day was 
fixed when all the villagers were assembled for the hay harvest. Each 
house-elder marked with a scythe the limits of the meadow he intended 
to mow. It was the duty of the village-elders to see that these limits 
were strictly observed. (Kovalevsky, pp. 79-80.) ° 
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and saly the valost. No doubt we hear of the “hest men,” “ the 
men of wealth” “jitii liudi’’ side by side with “ molodschii,” 
the smaller men; but all these were nevertheless free men, the 
various expressions only indicating inequality in shares already 
referred to. Some few seem to have no part at all in the 
possession of the soil, being known as Podsousedi or Podsou- 
sedki, which means living under the authority of a neighhour 
or villager—sosed. These persons were regularly employed as 
agricultural labourers. Some few, the so called ‘4obz/° were 
possessed of small parcels of land resembling in that the cot- 
tari of Domesday Book. The agricultural area owned by each 
homestead was known by the name of ‘redz2,’ which was a 
plot of land enjoyed bya single household out of the agricul- 
tural area of the mark, a plot which, as has already been said, need 
not be equal to those of the neighbours. Serfdom was quite 
unknown and no mutual responsibility in matters of taxation 
bound the peasant to the soil he occupied though later on taga- 
tion was based on lands occupied by the households. The 
unit of taxation was socha, the land of a plough and the volosts 
were to distribute the taxes imposed on the villagers according 
to the quality of the cultivated land possessed by them, 
This however did not bind the households to the soil 
and an undivided household very often quitted their dwellings 
in order to settle in some neighbouring country, on lands 
still free of occupation, or on those liberally accorded to 
new comers by their private owners, on condition of a smal) 
payment, the abandoned ground returning each time to the 
volost, 

The first dawn of Feudalism or Serfdom perhaps iš to be 
met with in the later dependent communes which were establish- 
ed on the possessions of the higher clergy and the monasteries. 
Each of these dependent households was no doubt obliged to 
perform agricultural labour on the area belonging to the land- 
lord; but the peasant had the right of free removal, and 
the social arrangements of the Russian manor, sọ far as the 
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ownership of land is concerned, resemble those of a free 
village.’ 

It will be beyond our purpose to trace the development of 
these villages beyond what has already been done. Two facts 
seem to be responsible for the change: the first was the in- 
crease of population? and the second is the change in the basis 
of taxation.’ Whatever may be the reasons which have produced 
the change, there has been a complete revolution in the internal 
organisation of these villages by the introduction of the prin- 
ciple of equal division of the soil among its individual members 
and of the periodical allotments in order to secure this equality. 

Up till now we find very little of primogeniture in the 
Russian land system. No doubt both in the office of the house- 
elder and the village-elder we might expect such a personage 
as a primogenitus ; but both these offices being ever elective 
in Russia, the first in birth could not gain any footing there as 
amatter of right. Besides these were mere offices, and the 
holder of them were never mistaken as the owners of the pro- 
perty belonging to the household or the village. 

Here we might say a word about the later service tenures 
and see whether the field there was fertile enough for the 
growth of primogeniture. Up tothe middle of the sixteenth 
century the nobility, the boyars, were the only persons admitted 
to the ‘exercise of executive, military and judicial authority. 
Under the name of Voevods we find them at the head of pro- 
vinces commanding their military forces and managing their 
administrative interests. Money being’ scarce, these doyars 
were paid for their services by the grant of crown lands, this 


1 See Kovalevsky, pp. 89-91. 

2 We kave already noticed how this sooner or later induces the 
majority holding small shares to force the rest to a redistribution of the 
soil, 

3 Peter the Great abolished land tax and introduced the capi- 
tation tax in 1719. Mutual responsibility principle was also introduced 
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mode of payment being known under the name of ‘ Pout,’ the 
boyars themselves being surnamed “ Poutevit boyari.” Most 
of these Joyars were exempted from military service and 
were distinguished as “ wedennii boiari.” The peculiarity of 
medizeval Russia consisted in the fact that it left to the knight- 
ly class the liberty of freely choosing the prince whom they 
would like to follow. The Russian knightly class, the so-calied 
‘ slougili liudi’ or ‘ man of service’ were authorised by custom 
to change from one prince to another, and this freedom per- 
haps is responsible for the fact that even here primogeniture 
could not get its footing.’ 

It may be noticed here that the Russian nobility— 
dvorianstvo—does not originate from its old princely aristocracy. 
No doubt among the nobility there are a certain number of old 
families of much better birth than even the reigning house of 
the Romanos.” But, as a rule, it has nothing in common, as to 
origin, with the old chiefs of the Principalities. Even in the 
etymology of the word ‘dvorianstvo,’ which is the name given 
to the nobility, there is nothing of sovereignty or high origin. 


at the same time and both land-lords and peasants were allowed to 
take preventive measures against those who might seek to escape the 
obligation by withdrawing from their habitations. When this revolu- 
tion was accomplished and each household began to be taxed, not 
according tothe quantity of land it owned, but according to the num- 
ber of persons attributed to it in the taxation return, the old division 
of the village area, which certainly paid no heed to the number of 
persons in a house, was felt to be obnoxious, and so redistribution 
was demanded.—Kovalevsky, p. 95. 

1 The increasing power of the Grand Duke of Muscovy could not 
tolerate this survival of Federal autonomy and gradually this freedom 
of change was taken away.—Kovalevsky, p. 157. ° 

The Grand Duke began to confiscate the grants of land, pomestie, 
of departing knights and every time he could lay hands on one of these 
seceders he wae sure to throw him into prison. 

3? =Tikhomirov, Russia, Political and Social, Vol. I, p. 225. 
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“In old times the servitors of the Prince who were lodged and 
fed in his court (dvor) were called ‘dvorianie’”! and amongst 
these were even slaves. The Russian nobility really takes 
historical origin from the men of service, slougilie houdi~ 
to whom the Muscovite tzars gave money and estates that they 
might be in a condition to perform military service.? These 
slougilie lioudi were made up partly of the descendants of the 
ancient toyal guards—droujina—of boyars and pattly of the 
princes who had entered the services of the tzar? To a large 
extent however they were recruited from adveriturets. As has 
already been noticed this nobility were mostly paid in landed 
property which was designated pomzestie and was strictly ser- 
vice tenures, being given only in exchange for service and 
tesumed when the service ended.* Gradually however the 
property became hereditary even in the female line, and Peter 
the Great, ended by regarding it as the property of the holder 
indepetidetitly of any services. At the same time the nobility 
were organised asa class and bound to perpetual service of 
the staté quite irrespective of landed property." One effort of 
the Muscovite Government was to transform this nobility-into 
an administrative class, and with this object in view made 
vatious attempts at bettering the condition of the class. 
Regulation after regulation for education, sanitation and vari- 
ous other details concerning the class was passed; but the 
nobility itself was opposed to all such interferences. A regula- 
tion was also passed founding majorat for the nobility with the 
hope perhaps that thereby family grandeur of the nobility will 
be bést securéd by preserving the domains in few hands. But 


1 Tikhomirov, Russia, Political arid Social, Vol. I, p. 226. 
2 Ibid. ~ 

8 Kovalevsky, p. 158. 

4 Tikhomitov, p. 22). 

5 Tikhomirov, p. 228, 

Henceforth setviée is ratiked more highly thar birth. 
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here again the nobility itself strenuously opposed the measure 
and it had to be abrogated. 

We have reviewed several institutions of ancient and medi- 
eval Russia where primogenitary rules might be expected; but 
nowhere we have found such rules. The next topic that we 
propose to take up is the Regal succession and here at ee 
we shall not be disappointed altogether. 

We need not stop here to examine how far Tzarism, the 
unlimited power of the Russian Emperors, is a truly national 
institution. You will certainly feel amused to know that a few 
years ago, the Russian Minister of Public Instruction, Count 
Delianov, ordered professors of public law and of legal 
history to make their teaching conform to a programme that 
would declare this Tzarism a truly national institution, the only 
thing consistent with the genius and with the historical past of 
the Russian people. Those of the professors who refused to 
comply with this order were either dismissed or called upon to 
resign.’ 

Whatever might have been the opinion of these ministers 
of Public Instruction, it is now established by various scholars 
that Russian autocracy is not a thoroughly national institution, 
and its roots are not to be found in the remotest period of 
Russian History. The Byzantine principle of an unlimited 
monarchical power, having no other source but its divine right 
derived from God himself and being responsible to no one but 
Heaven, has not always been recognised in Russia. Had such 
been the case the historical development of Russia would form 
a monstrous anomaly to the general evolution of political insti- 
tutions, at least among the people of Aryan blood.’ f 

Whatever that be, Russia has known of folkmotes from the 


1 Kovalevsky, pp. 119-120. 

3 Byzantine Chronicles are unanimous in the assertion that the 
Slavonic people kaew nothing of a strongly centralised autocratic power. 
Kovalevsky, 121. 
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primitive days.! The competence of the Russian folkmote was 
wide enough to enable it to assume more than once the right of 
choosing the chief ruler of the land. It was however not an 
unrestricted right which they enjoyed, the choice being con- 
fined to members of the family of Rurik. The Russians consi- 
dered that outside Rurik’s dynasty no one had a right to exer- 
cise sovereign power. The folkmote was however empowered to 
give its preference to some distinct line of the house of Rurik, and 
was also free to pronounce in favour of a younger member of that 
family notwithstanding that an older one was also a candidate. 
But for this choice the legal order of succession. maintained by 
the dynasty of Rurik. was very similar to the Irish law of 
tanistry already noticed, according to which the Irish Crown 
devolved upon the oldest representative of the reigning family. 
It would very often mean the succession of the deceased’s 
next brother, not that of his eldest son. The new ruler, 
whether by election or by legal succession, was only admitted to 
the exercise of sovereign power after having subscribed a sort 
of: contract, riad,’ by which he undertook the obligation of 
peee the rights of those over whom he was a al to 
yale o- 

D ‘ot all the principalities i Russia TN of the North-East 
seem from ‘the remotest times to have been unfavourable to 
the : growth. of popular assemblies, and thus favourable to the 
primogenitary rules in regal succession. In those of Sousdal 
and of Riasan, the dukes very early freed themselves from the 
necessity of. election by the people by establishing primogeniture 


1 The Folkmotes were not periodical assemblies, but were con. 
veried as Often as there was some question of State which needed pub- 
lic discussion. It will be interesting to note here that in early times the 
decisions of the people had to be unanimous. (See Kovalevsky, p. 122.) 

The Bohemian Folkmote was called the Snem. 

' 3 These compacts or covenants between prince and people were 
really a kind of constitutional charter securing to the people the free 
exercise of their political rights. 
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as the law of succession to the Crown. As has ‘alreddy 
been noticed elsewhere, the way in which this could be estab- 
lished was by associating the eldest son, during his father's: 
lifetime, in the exercise* of sovereign powers.. Vsevolod. HHI: 
was the first prince who benefited by such’ a course, and. who: 
secured the throne to his descendants, thus annulling one of the 
most important rights of the Folkmote, that of choosing the 
ruler of the land. From the middle of the thirteenth century 
no mention is made of the popular assemblies of Sousdal, and ` 
the rule of primogeniture. determines succession to the 
throne.! a Pe Ta Thy 

So long as these Folkmotes or Popular assemblies were: 
powerful enough to wield political rights, primogeniture had ‘no: 
chance even in regal succession. We have seen how with 
the wane of such assemblies primogenitary rules could develop‘ 
in some of the principalities. Orrather it was the introduction. 
of the primogenitary rules that caused the decay of- the; 
assemblies. Yet there is no necessary connection between the: 
two. For when these Folkmotes ceased to exercise this right of 
election, the other, the primogenitary rules, did not everywhere 
replace it. The great change which the subjection of the 
prince to the power of the hans brought about in the rela- 
tions between the prince and the popular assembly did not 
produce this result. Folkmote’s right of election was gone—: 
but the new mode of receiving investiture at the hands of the 
Khans did not necessarily involve any question of primogeni- 
tary rule. The prince had no longer any need to trouble him- 
self about his acceptation by the popular assembly of the 
principality he intended to govern. All that was negessary 
was to undertake a journey to the southern parts of the Volga 


1 During the middle ages Russia was a loose Federation of 
principalities in which the people were wont to exercise legislative, 
executive, judicial and political powers along with the prince—the 
Krias. The power of the prince increased gradually to the ie ae 
of the power of the Folkmote or Viche. 
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and make his appearance at the court of his Suzerain, the 
Khan, where he had only to lay out large sums of money in 
presents and bribes until at last the Khan was pleased to 
grant a charter, jarlik, acknowledging the right of the claimant 
to occupy the throne.’ 

China is admittedly the oldest civilized country in the 
world. The general resemblances between 
China, Egypt and the kingdoms of 
Mesopotamia have been noticed by many _ writers, 
who regard them as accidental, or at least as the result 
of similar, not identical, antecedents. Simcox? however have 
brought out several facts that accentuate the resemblances 
and point to the community of origin. ‘ Leaving all open 
questions of affinity,” says Simcox, “to be decided by the 
learning of the future, we are certainly in a position to affirm 
that before the so-called Aryans and Semites of history. took 
the foremost place in the Old World, probably before they were 
clearly differentiated, the first civilized states in the world 
were founded by men of some other race—humane, industrious, 
non-political, but. with a moral philosophy for the use of princes ; 
liberal in the treatment of women, with the most unchanging 
customs of any people that ever lived, and with the most en- 
during records of their life. By analogy we should expect al: 
these states to belong to the same ethnological family; but if 
the identification cannot be maintained, the similarity of tem- 
perament and institutions which suggested it only becomes the 
more noteworthy ; as if the social order formulated by Chinese 
and Egyptian rulers. were not merely one natural view, but in 
fact the first or only one that presents itself to a primitive 
community as either natural or possible.” ° 


China. 


1 ‘From the beginning of the 14th century the Muscovite princes 
had no longer to undertake the journey in person; he had- only 
to send thé money whereupon the Khan would forwardethe Charter. 

3 Primitive Civilization, Vol. [; pp. 14-18. - 3. Ibid, 33. °° - 
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Indeed the course of events in China was exactly parallel 
to that in Egypt already referred to. ‘The hereditary princes 
of the South were the counterpart to the Feudal princes of 
ancient China, and like them supplied pretenders or local inde- 
pendent kinglets, whenever the monarchy was weak. The 
correct style of address from the emperor to the princes was 
‘uncle,’ while in Egypt under the first dynasty ‘royal cousin’ 
is the stock designation of those high in office-of-favour at 
court. The local princes in each case were considered as 
kinsmen of the sovereign, or rather, the ruler was regarded as 
sharing their descent from the principal families of the united 
race. In China the different branches of the black-haired 
people were forced to cling together by their position, surround- 
ed in every direction by barbarous foreign tribes; and the 
nation fared best when the monarchy was strongest, the king’s 
kinsmen ready to serve as his ministers, instead of rivalling him 
in the surrounding states; but when the decline of the Chow 
dynasty began, towards the gth century B.C. the states began 
to assert their independence and periods of confusion followed. 
.sseee Probably both in Egypt and China kings succeeded the 
local chiefs exercising less than royal powers; but it is also 
probable in Egypt, and certain in China, that a feudal period 
followed one of primitive monarchical centralization.” ? 


! Simcox, Primitive Civilization, Vol. I, p. 40. 

Laveley in his ‘Primitive Property ’ assures us that “the history of 
property in China and at Rome is very similar to that which we just 
sketched for England. The oldest Chinese chronicles represent that 
country as having already arrived at the agricultural stage; bute private 
property was not yet applied to the soil. The land was divided among 
all those who were capable of cultivating it, that is, among the inhabi- 
tants between twenty and sixty years of age. Each valley had an 
independent administration, and elected its own chiefs; the sovereign 
being also elective. These officers had certain lands assigned to them, 
the produce of which enabled them to live according to their dignity. 
This is exactly the same system as we. have seen in. Germany. . From 
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Whatever that be, the oldest accounts that we have of 
these Chinese show them as agricultural people. Indeed in 
the present days, as in all other Asiatic countries, so in China, 
the main industry of the people is agriculture. More than 80 
per cent. of the vast population of that ancient country are 
agriculturists. Carpenters, smiths, men of letters, officials, etc., 
make up the remaining 20 per cent. This agriculture is not a 
new industry, as it is in many countries of the West. The 
oldest Chinese chronicles are full of references to agriculture 
and agricultural methods. The most ancient and sacred Chinese 


the year 2205 B.C., the empire became hereditary. The provincial 
chief also usurped a hereditary right of succession. The sovereign 
made grants of lands reserving certain rents, and the lords in turn did 
the same. A kind of feudalism was thus established; the property 
cultivated by the peasants, however, continued to be divided among 
the families proportionally to the number of hands which each could 
command. In the partition, the distance of the lands was taken into 
account, and a smaller portion given in those which were nearer at hand. 
One lot in nine had to be cultivated for the benefit of the state by the 
families who obtained the remaining eight. The system of common 
lands, Gum Tian, was maintained until about the third dynasty, 254 B.C., 
and lasted to our own times in the remote districts of Corea. Private 
property was introduced by the’ house of Zin: but gradually, as the 
chronicles tell us, the rich usurped all the lands, and then let them to 
the ejected cultivators, reserving half the produce as a rent. The 
Government has since, at different times, had recourse to agrarian laws 
to augment the number of proprietors. The most remarkable and the 
most general of these laws is that promulgated by the Tan dynasty 
(619-907). Every individual, provided that he had a separate house, 
received a portion of land in perpetuity, and a second piece temporarily, 
conditionally on his being in a position to cultivate it. The portion 
assigned to the different classes varied according to their rank and 
dignity. The private property was inalienable, except in extreme 
cases. Life estates returned to the state, to be re-distributed. This 
system did not long remain in force; about the year 1000 it gave way 
to absolute private property, which, notwithstanding the Mantchou 
Conquest and revolutions, has survived to the present day.” 
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chronicle extant is “I-Ching” or the “Book of Changes ” 
and it has as much history with the Chinese asthe Vedas 
have with the Hindus of India. Dr. Moule, in his “ Chinese 
People,’ says: ‘‘Turning to the records of ancient China 
preserved in the ‘I-Ching,’ the Book of Changes, the 
highest authority for every thing relating to human 
affairs amongst the Chinese and the only one of the 
classical books spared from destruction by Shih Huang-ti’s 
decree—and more especially in the Shih-Ching or ‘ Book of First 
National Songs of the Chinese,’ we have a continuation of that 
yet more remote history which the primitive characters of their 
language have revealed to us...... Quoting then, from an appen- 
dix to the book, we are informed that Shen Nung (28th cen- 
tury B. C.) fashioned wood for the share, and bent wood for the 
plough-handle, ploughing and weeding (the Chinese are an 
example to the whole world here, and the virtue of weeding is 
repeatedly insisted on in the Odes) were taught to all under 
heaven.” ! We, therefore, can safely conciude that agriculture 
in China, more or less in its present form, is about fifty cen- 
turies old, if not very much older. Writing about the place 
of agriculture in the estimation of the Chinese, Dr. Moule says: 
“ Agriculture holds the first place in the estimation of the 
Chinese among the branches of labour, ranking next after 
scholarship and letters, in the fourfold division of socfety, for 
the king himself is served by the field.’’? 

But although improved methods of agriculture were known 
to the Chinese even in pre-historic days (for it is not unreason- 
able to assume that history itself is not as old as the ancient 
Chinese Civilization), private property in the soil was not re- 
cognised in the earliest times. The notion of “individual ” in 
the European sense of the word is absolutely foreign to the 


1 “The Chinese People” by the Ven. A. E. Moule, D.D. (a 
missionary to the Chinese), pp. 141, 142. 
-3 “The Chinese People,” Moule, p. 69. 
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Chinese idea of society. The family, and not the individual, 
was the unit of society. The society was the agglomeration 
of thousands of families, all of whom owed allegiance to the king. 
Like the patriarch of the early Romans, the king was the 
formal chief of the entire community. But the king could not 
be expected to carry on the entire administration, single-handed. 
For all practical purposes his territory was divided into several 
districts, each of which was called a valley. The most power- 
ful citizen ina valley (most powerful, indeed, both physically 
and mentally, skilled in warfare and wielding most influence 
over the martial tribes) was generally elected by the king to 
govern the valley. So it is apparent that the chief of a valley 
held office not merely at the pleasure of the sovereign, but also 
because he had ability enough to hold his own in all spheres 
of human activity. His son had no claim to the office render- 
ed vacant on his death merely because he was his son, although 
there may have been instances of the son of the Governor suc- 
ceeding his father on his death, but in all such instances he 
established claim to the office by his own supreme ability. 
Such instances, however, were rare. On the death of the 
chief of a valley, the king invited the next most powerful 
citizen of the valley to succeed him. This system went on 
for several centuries. But with the spread of democratic ideas, 
it underwent a change, and the people took upon themselves 
the election of their own chief. The principle however was the 
same. They also elected the most powerful among them as 
their ruler. This system was carried so far that later on, about 
1600 B. C., they elected their 42mg. But in China, as in other 
countries of the world, the time came when the sovereign and 
chiefs asserted themselves, and both kingship and chieftainship 
became hereditary in course of time. In this connection, 
the following passages from ‘! China of the Chinese,” a famous 
and authoritative treatise on China by the late Mr. E.C. 
Warner, for several years the British Consul at, Foochow, will 
be found interesting : “In the earliest times the nation was 
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regarded as a large family, of which the chief or king was the 
father. The main divisions were thus the king and the people. 
The group of leading men around the king and those chosen 
to help him formed the nucleus of governmental administratian. 
In. China, under the early patriarchal chieftains, the ablest 
citizen was elected by the sovereign to succeed to, the 
rulership of the people, but with Yu the Great (2205- 
2197 B.C.) succession in the male line of the king’s family was 
established.” 

“ The sovereign was regarded as holding his appointment 
by the will of heaven. As in all independent societies, he 
combined in his kingship the duties of ruler, high priest and 
commander-in-chief. His palace was both a temple. and an 
audience-chamber. The tenure of his office was, however, 
dependent upon the prosperity of the kingdom and the people. 
This prosperity indicated the approval of heaven, or rather, 
of his ancestors in heaven, and when it failed it was the duty 
of the most virtuous and powerful of the provincial princes to 
depose him and reign in his stead.” 

This system endured through centuries, but the office of. 
| the king gradually became hereditary. The 
Hereditary Kingship. king consolidated the powers attached to his 

office. He became the secular head of the 
i de jure and de facto. He was not only the owner of 
the territories over which he ruled, but he also became the 
Commander-in-chief of his army. Diverse and immense powers 
having restedin him, he became a real autocrat although 
theoretically he held his appointment, as before, by the. will 
of heaven. In statecraft he was supreme, and he trained the 
most intelligent of his sons carefully in that supreme art. That 
son, or the crown prince (if we may use that expression) often 
acted as a minister and sometimes as chief minister to his 
father. He often was the second-inecommand in the Army. 
So after the death of the king, his ascension to the throne was 
ah easy walk-over. He stepped, as it were, into his. father’s. 


z5 
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slides, a a matter of course. But the system was hot without 

inherent defects. It caused jealousiés among 
im the king’s other sons, and more especially, if 

it was a younger son of the king who succeed- 
ad his father, the jealousy of the eldest naturally became very 
great. With the passage of time, the king resorted to the 
safer course of nominating his eldest son as his successor. 
The eldest son was trained from his early childhood in state- 
craft and was kept abreast of events relating to the state. 
Often he was the second-in-command of the army. In this 
way, the custom was established for the king to nominate his 
successor, and as we have seen, his choice almost invariably 
fellon his eldest son, who was trained for the office of king 
from his early childhood. The other sons of the king had been 
assigned positions very much different from, and inferior to, 
the office which devolved on his eldest son. They were appoint- 
ed governors of different provinces, and they had to owe 
allegiance to the king. 

The custom of the eldest son of the king succeeding his 
father on the latter’s death percolated to the chieftains of 
valleys, who usurped hereditary right to consolidate their posi- 
tions and to make provision ‘for their children. So that when 
a chieftain died, his eldest son succeeded him, just as the king’s 
eldest $on succeeded him on his death. 

As has been observed in the beginning of this chapter the 
sovereign found it physically impossible to carry on, single- 
handed, the administration of the whole of his territory, and 
šo he had to parcel out lands in his territory into districts, each 
of which was assigned to a governor, for the purposes of ad- 
ministration. The governor had to owe allegiance to the 
king, and to pay a certain amount of revenue. He was to look 
after the happiness of his: subjects and to promote their 
interests, and if he failed in his duties he thought he could not 
catty öh the administration of the province committed to his 
charge consistently with divine will, and so he abdicated.. 


Primogeniture 
royal succession. 
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° ° 
But this rarely happened. In order to ensure the efficient 
administration of the valley of which he was in charge, he, in 
his turn, divided it into several sub-districts, each of which he 
assigned to a powerful citizen, who became responsible for the 
good government of his sub-district. He paid revenue to the 
Governor, who in his turn, paid revenue to the king ; in this 
way a sort of feudalism was established in early China.! 
Although many of the ancient social customs of the 
Chinese may appear to be grotesque and 
tasacos of Primogeni- queer in the eyes of twentieth century people, 
oial custom, they are valuable as showing to us the struc- 
ture of the social fabric of the ancient Chinese 
people and the laws that governed and kept together the 
Chinese family and the Chinese society. We shall consider 
only a few of the innumerable social customs ofthe Chinese 
and find out the grounds on which we can base our conclusions 
in regard to the law of primogeniture in China.? Many of 
these are to be found in customs relating to mourning and the 
unburied dead. The eldest sons occupy pre-eminently a position 
of much importance in these social matters.® 


! See Simcox, Primitive Civilization, Vol. II, Chap. VII. 

2 The description is taken from Doolittle’s “Social Life of the 
Chinese.” 

3 “When children or unmarried persons die, many of the customs 
are not observed. These are generally observed strictly at the death 
of an adult who is married, and is the head of a family, his own parents 
or grand parents having predeceased him. All the members of a family, 
generally, make it a point, if possible, to be present at the death-bed 
of the head of a family. Sons, daughters, and the wives of sons, grand 
children, male or female, as well as brothers and sisters and other near 
relatives of the dying man, as far as practicable, gather around his 
bedside. Immediately the death has occurred, all simultaneously - break 
out into loud lamentation and weeping. Some explain this custom by 
saying that they thus bid him farewell. As all beyond death is regarded 
dark by, the Chinese, they light candles and burn incense before the 
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Dr. Doolittle: tells us that while the Chinese are born free, 
they are not all born with equal rights, privileges and duties. 
There are a few privileged families among the Chinese by here- 
ditary right: but in every family which has sons born to it, one 


dead body. The Chinese believe that the dead are unable to see how 
to walk or whither to walk and the design of the candles is to light the 
Spirit of the dead in the infernal regions. After the body has been 
laid out, this peculiar custom is observed in many families. Several 
taoist priests are employed to prepare the ‘ bridge-ladder’ and assist 
in the celebration of the ceremony, at the expense of the son-in-law or 
sons-in-law of the deceased. A pole, seven or eight feet high, is thrust 
into a socket or frame standing on the ground, in a perpendicular 
position. There are holes in the sides of this pole, and several tiers of 
sticks, each two or three feet long, are fastened into these holes. 
These sticks project outward and upward from the vertical post. At 
the extreme outer end of each is suspended by a wire a sort of glass cup 
containing oil and wick, the whole making up a lamp On the 
top of the vertical post is placed a candle. Into a hollow, about three 
feet from the base of the post, is inserted a pole. projecting at a 1ight 
angle, some two or three feet longer than ‘the longest of the sticks 
having lamps at their end. This ‘ bridge-ladder’ is placed in the 
middle of the room. On one side of the room is placed a table having 
lighted candles and burning incense upon it. On the wall or partition of 
the room by this table are suspended one or two: paper-hangings, relat- 
ing to the infernal regions. The body of the ceceased is lying on one 
side of the room.” .. 
“The ceremony begins thus. The lamps and candles on- the 
‘ bridge-ladder ’ are lighted. The priests chant their liturgy amid the 
noise of cymbals. The married daughter comes forward, having a 
white cotton cloth fastened about her head, partially concealing her 
eyés, or she holds to her eyes a white cotton cloth much as one ‘would 
while weeping. The-eldest son. of the deceased, if there be a living son, 
now advancés, and, taking hold of the- end ‘of the. long. pele, . pushes 
gently against it. The post turns on its socket and the entire ‘ bridge- 
ladder’ moves. _ The wife of the eldest son, his younger. brothers’ and 
their -wives,-the married. daughters of the deceasedgand her children; 
_ èt., now follow ` slowly. the élder- brother: as“he ‘pushes’ around : thé 
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has “speéial rights and privileges, if not established by law, 

established, at-least, by general consent and common custom. 
The first son of his father by his lawful wife has various 

peculiar privileges and duties accorded to him in view of his 


' bridge-ladder ’ for a few minutes. In case there is no son, a married 
or affianced daughter leads the company The object of this perfor- 
mance with the ‘ bridge-ladder ’ is to lighten and assist the deceased 
on his way. It is called ‘ bridge-ladder ’ because it is fancied to 
resemble a bridge and a ladder. The bridge would aid the dead to 
pass rivers and the ladder would help him to climb steep places, should 
he meet such impediments in his journey.” 

After the ‘ bridge-ladder ' ceremony is over the dead body is 
dressed and placed on the cover of the coffin. The eldest son now 
approaches and hneels down before the corpse. He then takes a cup 
of wine and offers it to the dead three times. He then takes some 
cooked vermicelli, by means of chopsticks, out of a bowl, and presents 
it to the mouth of the dead for three times. After this he takes a bowl 
of cooked rice, and makes a presentation in similar manner for three 
times. When the eldest son is engaged in these filial acts, the other 
members of the family, brothers and sisters and grandchildren, except 
the partner of the dead and those belonging to higher rank, kneel down 
around the dead body and weep aloud. If the e/dest son of the deceased 
has previously died, his eldest son, if he has one, takes his place. In 
case he has no son living, some one who has been adopted as the eldest 
son performs the ceremony. The second or the third son, or any of 
their children, never performs this ceremony unless adopted as the 
heir and representative of the e/dest son. Sometimes, in wealthy fami- 
lies, a professor of ceremonies is employed to direct the eldest son in 
the discharge of his duties on this occasion according to established rules. 
The eldest son at this time wears a cap, with his clothing Properly 
arranged, ‘and having shoes on his feet ; but previously he has appeared 
with -dishevelled hair, and’ with disengaged clothing. The members 
of the family then burn a miniature sedan chair (provided with paper 
diminutive bearers) for the use of the dead, as it is believed that he would 
ve ‘riding instead of being obliged to walk, to the infernal regions. 

~Fhëy: then- ‘put the“ Longevity ” clothes on the corpsé. It. is-an 
esiablistied- ciistom “that, if three garments are put upon the lower part 
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prior birth, though he may have numerous brothers, some or all 
of whom are more talented and more intelligent than he. 

On the death of his parents, the furnace or cooking-range 
and cooking utensils which they used invariably fall to him. 


of the person, five garments must be put upon the upper part. The 
rule is that there must be two more upon the upper than upon the lower 
part of the corpse. After the grave clothes have been placed on the 
body, it is bound round tightly with several pieces of cloth usually two 
of which are white and one is red. The white cloth comes next to the 
clothing. Some or all of it is torn up into strips, and, after being 
wound round the corpse in a certain manner, is tied into a kind of knot, 
which is considered auspicious or an omen of good. The body is all 
covered with these auspicious knots. Over the white cloth, or the white 
silk, if the family can afford it, is put the red cloth, similarly torn into 
strips, and knotted. The two ends of the red cloth or the red silk are 
usually cut off, one piece being given to the eldest son, which he divides 
among his brothers. The other is sometimes given to the sons-in-law of 
the dead, each having a little piece. The family members then place 
the dead body in the coffin. The eldest son carries the head of the 
corpse, and his brothers or other family relations aid him in placing the 
body into the receptacle provided. They put a table before the place 
for the spirit. Soon after the lid of the coffin has been nailed down, 
the children of the deceased produce and arrange in the reception room 
of -the house a chair, a table and a bamboo or a wooden frame. Some- 
times tltis frame is covered over with white paper or white cloth, and 
the longevity picture is hung upon it so that one, on entering the room 
can see it readily. The longevity picture is intended to be a likeness 
of the person whose death is mourned. On the table is placed a bowl 
containing incense, which is kept burning for forty-nine days and nights. 
The table, chair, frame and the picture remain unmoved until the expi- 
ration of 49, 60 or 100 days as the family decides. As the Chinese 
believe that the dead cannot find their way safely to the infernal regions, 
they make provision for the wants of the “ little devil ” or guide, 
supposed to be furnished by the. King of: Hades (spoken of by the 
Chinese as the “ devil who follows ”), by placing on a corner of the table, 
before the “ longevity picture,” a chopstick and a small bowl for his 
use during his journey with the deceased to the Land of Shades. After 
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His brothers, on no account, may obtain and use them as their 
own. 

It falls to the duty and the privilege of the eldest son to 
receive, preserve and worship the ancestral tablets belonging 


the ceremonies are over, they bring and place on the table three plates 
of food. The eldest son then approaches, and kneeling reverently down 
before the table, makes three solemn bows toward the ground, all the 
time wailing aloud. All his brothers and other relatives follow him and 
show their respect similarly to the soul of the dead, or to one of its three 
souls, as the Chinese believe. The e/dest son and others then commence 
the observance of sleeping by the side of the coffin at night, and they 
continue doing so until the coffin is taken away. During this period, 
both at day and night, they burn a kind of incense, called, ‘‘ dry 
incense ” consisting of a straight, small stick. The straight stick is 
symbolical of a straight road, because a straight road is much less likely 
to be lost by the spirit of the dead than a crooked road. The incense 
must not go out in any case, but if it does, the main responsibility is the 
eldest son's. The eldest son must not absent himself from the coffin at 
night, unless too ill to perform his duties and trim the lights. They 
bring hot water in the morning, rice at meal times, and bid him good 
hight on going to bed. 

Quite a number of other ceremonies follow until the body is finally 
cremated, and in all these ceremonies, be it noted, the e/dest son has 
an absolutely essential and important part to play, and he has many 
peculiar rights to exercise and obligations to perform. But we shall 
leave all these details and discuss one or two more important points, 

After the ceremonies at the grave are over, the tablet which 
has been provided to represent the buried dead is placed in the 
front of the head store, or of the place where that is to stand. All 
the members of the family who have been to the graveside as mourners, 
including the e/dest son, kneel down before the tablet reverentially, 
The eldest son then sings a hymn, which means: ‘Let the bones and 
the flesh return to the earth, and the spirit enter the t@blet.” The 
tablet is then carried home ina procession. From this time onwards 
it is looked upon as a sacred object—a valuable treasure—and the 
utmost care is takèn for its safe preservation. 

As soon as the tablet is brought inside the home, it is “dotted” and 


a, o 
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to his father’s. family, and to erect and worship tablets -in 
memory of his father and mother after their death. None of 
his younger brothers may erect a tablet representing only their 
father or their mother. They may each erect a general tablet, 


then it is placed among the other ancestral tablets of the family. If the 

‘family is rich enough to utilise the services of a mandarin or a reli- 
gious professor, a mandarin is employed. He dots the tablet, while the 
eldest son devoutly kneels down before him. After the “dotting” 
ceremony is over, the mandarin returns the tablet tothe eldest son. 
The eldest son then takes it to the niche where the other ancestral tab- 
lets are, and carefully places it there, the cymbals ringing solemnly all 
the time. The tablet, thus placed on the niche, represents the dead for 
three or five generations. 

Doolittle gives these two accounts of the origin of the ancestral 
tablet :— : 

“ According to one account, it originated during the Chau dynasty 
(B.C. 350). An attendant on the Prince of Tsim cut off a piece of 
flesh from his thigh and had it cook d for his master, who was perishing 
from hunger He was unable to continue to travel on account of pain. 
He was afterwards burnt to death in a wood which had been set -on fire. 
His prince found his corpse, and erected a tablet to his ne and 
offered incense before it daily ” : 

‘The other account is derived from one of E iear stories 
relating to filial piety. Some time during the Han dynasty which ended 
about 25 A D., lived Ting Sean, who, having lost his parents when. he 
was young, never was able to obey and support them; while thinking of 
their toils and troubles on his account he carved images of them and 
served them as though they were alive. His wife would not reverence 
them.« One day she took a needle and in sport pricked their fingers 
when blood ran out. Sean afterwards on looking at the images, 
‘observed their eyes filled with tears. Inquiring of his wife, he 


learned the circumstances of the case, and immediately divorced 
her. 99 A aij l pra 
-` Opinion varies as to the original e of the ancestral tablet. 
It is generally believed that formerly it resembled a human form, but 
now-a-days it does not in any way resemble a human form. The kind 


of ancestral tablet that is found in one province is not necessarily- like 
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réprėsenting not only their departed parents, but all their family. 
ancestors back to the third or the fifth generation, on their 
father’s side and on their mother’s side. The eldest brother 
does not erect this kind of ancestral tablet. He may only 


that to be found in another province. The best tablets are made of 
fragrant. wood.. 

' The tablets we have so far spoken of are tablets in srivate houses. 
But there are also public halls—ancestral halls—where the representa- 
tives of a family clan meet together several times a year. The tablets. 
in these ancestral halls and the tablets commemorating ancient sages 
are much larger than those used in private houses. (The tablet re- 
presents only one deceased individual.) The tablet for the father and 
the tablet for the mother. of a family resemble. one another in many 
respects although generally the tablet for the father is larger in size 
than that for the mother. Only one tablet is allowed to be erected in 
honour of one’s father or mother. This belongs tothe eldest son and 
is usually kept in his house. All the ancestral tablets which belong to 
the father and mother of a family descend to the eldest son and become 
his property. on their death. When the eldest son dies, they descend 
to his son, if he has any; when the eldest son is of adult age and 
married. and has no son, the general custom is for him to adopt a child 
of one of his younger brothers or of ‘some other relation in order to keep 
up the family name and retain the tablefs in his own family line. 

Daughters are not allowed a tablet of either parent. After 
daughters are married they worship the tablets belonging to their 
husband’s family. On their death, their tablet is placed among the 
tablets which belong to their eldest sons, and not among those which 
are worshipped in their brothers’ families. 

As long as the sons of a family continue to live together, they. 
worship the tablet which has been erected by the eldest son. "When 
the family disintegrates, and the younger sons, receiving their share of 
the patrimony, set up separate establishments for.themselves, they can, 
each of them, erect an ancestral tablet which is in many respects 
different from the tablet erected by the eldest son. A tablet erected 
by a younger son may represent all the ancestors of the family of a 
certain surname. The same tablet may contain the names of both the. 
male and female. ancestors, This. may be a tablet-—and often is—a. 
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erect a tablet in memory of his father, and another of his 
mother, after their decease. The ancestral tablets which 
belonged to his father all come into his possession as a precious 


heir-loom. 


general tablet for all his ancestors in common, On his death this tab- 
let descends to his eldest son, who has the exclusive right to erect 
_ the other kind of tablet to the memory of his father and mother, while 
his younger sons may each erect the general tablet to the memory of 
their father and mother and of their more remote ancestors. 

The ancestral tablet representing the father or the mother of a 
family is worshipped at fixed times for three or five generations, Then 
they are either buried or burnt to ashes. | 

There are two kinds of ancestral halls—those in which all the 
ancestors of families having the same ancestral name and claiming 
relationship are worshipped, and those in which the ancestors of a. 
particular branch of the families having the ancestral name and 
claiming near relationship are worshipped. These latter are called 
“branch ” ancestral halls. , 

In regard to the proceedings in an ancestral hall, Dr. Doolittle, 
citing an actual instance, says : “a professor of ceremonies was present 
directing the worshippers when to kneel, bow and rise up. Their faces 
were turned towards the tablets. The head person among them was a. 
lad some six or eight years old, being the eldest son of the eldest son, 
etc., of the remote male ancestors from whom all of the Chinese having 
his ancestral name, living in this city, claim to have descended. He 
was the chief of the clan according to the Chinese law of Primogeniture. 
This lad had the precedence in offering every object of worship (cups 
of wine, etc.). The lad, instructed by the professor of ceremonies, took 
the lead in the worship. l 

It ts very difficult for a Chinese who is in Government service to 
resign office, but he can resign on the death of his father or mother or 
he can ask permission to resign office or remain with his parents until 
they die. . | : 

“ Not unfrequently does it occur that one who is appointed to office 
is duty bound to offer his resignation because some member of his 
family or some relative or very intimate friend, has an appointment 
in the same province of inferior rank to his own, The general rule is 
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In the division of his father’s property among the sons the 
_, @ldest son has more than any one of the 
. Eldest son’s special i 
portions at parti- others. The married daughters are generally 
tion. } e e o o 
eft out of account in the division of the 
property, as they are no longer reckoned members of their 
father’s family. They have already received their dowry at the 
time of their marriage. The unmarried girls, whether betrothed 
or not, have usually a small sum of money, or a part of the 
property, allotted for their dowry when married or designed to 
help them to defray the expenses of their marriage festivities. 


that the more honourable in family relations may not be in office of a 
lower rank under one less honourable. A greater must not worship the 
less ; and equals must not be placed in official positions so that one 
must worship the other as higher or lower and friends must not 
‘worship’ each other. Such a relation of things would be contrary to 
the order of nature.” One’s family rank isa thing to be counted on, 
and the lower in family cannot occupy a superior position in public 
office. 

A son may not enjoy the title of a high rank and honour without 
at first securing a title of a higher rank and honour for his paternal 
ancestors. According to law, a dutiful son must ask the emperor to 
confer upon his father a title of rank one degree higher than his own. 
The mother also receives a proper and corresponding title. Whether 
living or dead a parent must be honoured if his son is honoured. 

There are other ways in which the Chinese give proofs of filial piety, 
of which the eating of a filial porridge is one. The legend of filial 
porridge is that a woman broke her vow that she would not re-marry 
after her husband’s death. She was consequently consigned by the gods 
tohell, and there she stayed. Her son was very distressed over this, and 
he contrived to carry cooked food to his mother. The devils, however, 
ate up everything before he could reach his mother. So he cooked 
very dirty-looking porridge which even the devils would not touch, and 
he safely. carried it to his mother. The present-day custom” is to place 
before ancestral tablets plates containing dirty foodstuff, called “ filial 
porridge.” The Chinese believe that they thus give succour to their 


ancestors. - 
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The general rule for dividing the balance of the patrimony, 
after deducting the outfit or dowry of unmarried daughters, is- 
said to be to count the portion of the eldest son as two, and 
the portion of each of his brothers as one. If there are four 
sons, the property is divided into five shares of equal value, of 
which each of his younger brothers has one share, while ‘hé 
takes two. It falls to his lot to support his. mother, if- she 
survives the division of the family property, and to burn incense, 
candles,‘and mock-money at the established times, and to make: 
the customary offering before the ancestral tablets of the family. 
The homestead falls to his portion of the inherited property, if 
there be a homestead. 

In some cases, the proportion of property, which falls to. 
the eldest son is less than the proportion above indicated. He. 
always receives more than any one of his younger brothers, 
though sometimes not twice as much. Sometimes his propor- 
tion is as one and a half to one, instead of two to one. Should 
there be only four brothers in all, the eldest would have at the 
rate of one hundred and fifty dollars for each of the others 
receiving one hundred dollars. | 

The eldest son is the representative head of the family 
after the death of his. father. On festive and mournful 
occasions, as at marriages and funerals, he is the chief or head. 
He acfs as the high priest, the pontifex maximus, of-the families 
of the male children of his deceased father on all occasions 
‘when sacrifices of any kind are to be offered to the manes of 
ancestors, whether in his own house or in the ancestral hall. He 
represents the family on all representative occasions. ` 

The division of the family property is oftentimes made 
‘while the parents are still living, especially if of considerable 
-amount.. If the division is deferred until after the death of the 
father expérience shows that itis almost invariably accompanied. 
‘with ‘much hard feeling and quarrelling, and sometimes more 
“or less ‘fighting among. the children, or between: them’ and: 
their paternal uncles, who by custom or by law, are a kind of 
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executors or administrators of the estate. Usually the living. 
father has so much authority over his sons’ that they submit -to: 
his decisions, if made known and carried out during his lifetime, 
relating to the division and the disposal of the property to Pe 
inherited by them. ` : 
» Jf the number of children is small, and there is oe little 
property. to inherit, it very frequently ` occurs that there is: ‘no, 
such formal division of the property, either before or ‘after’ the. 
decease of their father, and the families continue to live together: 
for several generations. In large families, this 1s seldom practi- 
cable or desirable especially if the. patrimony is’ extensive and. 
valuable, provided those concerned are able to agree in regard: 
to: its division—especially if living in. a large city. In the 
country, where the property consists principally of land, farming: 
utensils; and cattle, there are very numerous instances where 
whole villages are composed of relatives, all having the ancestral: 
surname. In many cases, for a long period of time no division 
of inherited property is made in rural districts, the descendants 
of a common ancestor living or working together, énjoying and 
sharing the profits of their labours under the general direction 
and supervision of the head of the clan and the head of the 
family branches. The Chinese have been distinguished from 
immemorial ages for the harmony which prevails among brothers, 
cousins, and more remote relatives from generation to. ‘genera- 
tion; which have common interests and a common surname. 
Each family generally cooks its food and eats it separately; and 
has its own private apartments, rio matter how many. families 
live in the same compound or under the same roof. __ ni 

‘In case of the death of the eldest son, his eldest Son. on. 
representative occasions must represent the family ; when cards 
of. invitation are issued, they are issued in the name of the 
eldest son of his father, no matter how young the former is or 
how momentous and important the interest involved be even 
when relating to the families of his paternal uncles, or the. 
cousins on his father’s side, etc. It'is an invariable principle; 
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of usage and law that the rights, duties, and privileges of 
primogeniture are to be confined to the family of the eldest son 
and his descendants from generation to generation. 

In case the eldest son dies before marriage, or 
after marriage without male children, it is the custom to 
adopt some person as his child and heir who shall assume his 
rights and privileges and act as his representative. The 
children of the adopted heir sustain the same relation to the 
brothers, uncles and nephews of their adopted father as though 
they were the lineal descendants of the childless man. It is 
regarded as indispensable that there should be some one to 
burn incense to the manes of the dead from the eldest son 
down to posterity in the direct line of the eldest son, either by 
an own child or an adopted child. 

The person who is adopted as the heir of the eldest son is 
most usually a relative, as his nephew or his cousin. At the 
time of adoption, a feast is prepared, to which the eldest son, 
if living, invites his relatives of higher rank than himself, his 
younger brother, and in general, the heads of the various 
branches of the family. If the eldest son is already deceased, 
the business is taken in hand by the one whose duty it is to see 
an heir provided to inherit the name and to discharge the 
duties of the dead. The contract of adoption is usually made 
out on, the occasion of the feast, and signed by the representa- 
tive parties, who attend as witnesses. The document states 
the name of the person adopted and the name of the adopter, 
who agrees to adopt and regard the former as his legal son and 
heir, whether he in future answers his expectations and 
confofms to his wishes or not. The principal parties to 
this contract burn incense before the ancestral tablets of the 
family and worship them. The adopted son worships them as 
representing his ancestors, and calls, himself thereafter their 
descendant. The ancestors are supposed to be present as 
partakers of the homage paid, and as witnesses of tag 
transaction. | H 
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= There may be one head of the clan. Under himthere are 
several heads of families. The latter are the eldest sons of the 
different branches of the same clan. Their number corresponds to 
the number of the different branches. The head of the clan has 
control of all the heads of families in cases of quarrels or criminal 
acts. If the latter, who may be styled the patriarchs, are not 
able to settle the quarrels or knotty questions which arise among 
those subject directly to them, they are entitled to call upon 
the archpatriarch, as the chief of the clan may be styled, for 
his advice and decision,. and the exercise of his influence, 
which is very great. Magistrates often call upon the head of 
families for information about those under them in criminal 
cases. .They and the archpatriarch are held, in a Chinese 
sense, responsible for the good behaviour of those whose 
interests they represent, being connected with them by the 
ties of consanguinity and being by the laws of the empire and 
usages of society, their chiefs and heads. . . 
It sometimes occurs that branches of some families run 
entirely out. It comes to pass that no children are born to the 
last descendant, and, in consequence of the want of a patrimony 
to inherit, it seems best by the remotely-related branches not 
to have any heir adopted to inherit the family. name and 
ancestral tablets when there is no property to go with the name 
and the tablet. In such cases, when the last lineal or adopted 
descendant dies, and there is no one left to burn incense before 
his ancestral tablets, they are taken and deposited on a certain 
altar, which is generally found connected with the village or the 
temple in the neighbourhood. The altar referred to is provided 
for the express purpose of holding the tablets of families which 
have become extinct. It is sometimes called the no-offspring 
altar, and sometimes the no-offering altar. None of the other 
branches of the family care about keeping these fablets and 
worshipping them according to custom; for they are not the 
tablets of their direct ancestors, but only of their distant 
relatives, This running out of families is one which is regarded 
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as-exceedingly iundesirable,: and- one ` which” every. family is 
extremely anxious to prevent. It is- tö the Chinese‘a very 
pairiful thought that hereafter -there may be no descendant who 
will feel it his duty and privilege to burn incense before their 
ancestral tablets. Such a result is believed to be a sure proof 
of the curse:of the Gods. Sometimes the tablets of ancestors 
older than three or five generations are placed on the altar 
referred to. 4 : 

: We. now come to Japan. The oldest book of Japanese Histeris 
which has come down to us is. called Kojiki 
fo or Records of Ancient Matters. This work 
was aiden by the direction of the Emperor Temmu (A.D. 
673-686), who became impressed with the necessity. of collect- 
ing the ancient traditions which were still extant,. and preserv- 
ing them in a permanent record. Before the work was ended 
the Emperor. died, and for twenty-five years the collected 
traditions were preserved in the memory of Htyeda-no-arc. At 
the end of that time the Emperor Gemmyo superintended its 
completion, and it. was finally presented to the Court in.A.D. 711. 
By a comparison of this work with the Wihongi or Chronicles 
of: Japan, which was completed in A.D. 720, only nine years 
after the other, we find that.the two are almost equally ancient 
and supplement and explain: each other. Besides these two 
historical works, there.. is another ancient book of great 
authority—Yengishiki (Code of Ceremonial Law). 

Our. knowledge of all events in the earlier history of Japan, 
indeed of all preceding the ninth century, must be detived from 
tradition and cannot claim the same certainty as when based 
on contemporaneous documents, Not only the whole of -the 
sa-called divine: age, but the reign of ‘the emperors from Jimmu: 
ta: Richu, must be treated as belonging: to the. traditional 
period. of Japanese history; and must be sifted and weighed. by: 
the: process. of reason.: . Many historical facts are so’ mixed - up. 
with. mythological legends in the. Japanese traditions that ‘it-is' 
very, difficult to. distingutsh.truth from.: fiction:.- Nevertheless it; 
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must be admitted that much of the myth of Japan is history, 
and we must depend on it if we have to come to conclusions 
about the early family laws of Japan. 

. The Island. of Japan, or the groups of islands which 
together are called Japan, are said to be the | production 
of the joint labours of—or rather the offspring of—deities 
called Izanagi and Izanami (the male-who-invites. and the 
female-who-invites). Before long Izanami died and departed into 
Hades. Izanagi followed her -but finding that his spouse was 
in a loathsome condition he came back to the upper regions. 
Intending to purify himself from the pollution of Hades he came 
to a small stream to havea bath; as he washed tle different 
limits of his body, many deities were born, chief among whom 
were: (1) Heanan-Shining-Great-August-Diety, or, as she is 
often called the Sun-Goddess, (2) His-Augustness-Moon-Night-. 
Possessor, and (3) His-Brave-Swift-Impetuous-Male-August- 
ness. Izanagi took from his neck his august necklace and gave 
it to the Sun-Goddess, saying, rule thou in the plains of high 
heaven. Then he gave the dominion of the night to the Moon- 
Night-Possessor, and the command of the plain of the sea to 
His-Impetuous-Male-Augustness. From this little story it is 
apparent that even in the mythological era a female was not 
debarred from holding suzerainty over a vast domain like “the 
high heaven” if she had the ability to exercise it. Orr Sun- 
Goddess must have got the superior position as the empress of 
heaven by virtue of her intellectual prowess. 

Many mythological princes are stated to have reigned 
before the first Emperor Jimmu. The history 

a of the Mythological period shows that there 
was no fundamental law of succession to the 

throne of che emperor even in those pre-historic times. Jimmu 
is said to be the first Emperor of Japan. The accession of the 
Emperor Jimmu is fixed at 660 B.C. He is said to have died 
at the age of 137. The Emperor Jimmu was succeeded by his 
third son, known by his canonical name as the. Emperor Suizej,. 
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The reigning emperor, it seems, very often selected the son 
who should succeed him. This was not always the eldest 
son, but from the time he was chosen he was known as ¢atshz, 
which is nearly equivalent to the English term Crown Prince. 
The Emperor Suizei was, as we have seen, the third son of 
Jimmu and reigned for thirty-two years, dying at the age of 
eighty-four. The third emperor was Annei, the only son of 
Emperor Suizei. He reigned for thirty-seven years and died at 
the age of fifty-seven. The fourth emperor was Itoku, the 
eldest son of the Emperor Annei. He reigned for thirty-three 
years and died at the age of seventy-seven. The fifth emperor 
was Kosh6, the eldest son of the Emperor Itoku. He reigned 
for eighty-two years and died at the age of one hundred and 
fourteen years. The sixth emperor was Koan, the eldest son of 
the Emperor Késhd. He reigned for one hundred and one 
years and died at the age of one hundred and thirty-seven. The 
seventh emperor was Korei, the second son of the Emperor 
Koan. He reigned for seventy-five years and died at the age of 
one hundred and twenty-five. The eighth emperor was Kogen, 
the eldest son of the Emperor Korei. He reigned for fifty-six 
years and died at the age of one hundred and sixteen. The 
ninth emperor was Kaikwa,.a younger son of the Emperor 
Kogen. He reigned for fifty-nine years and died at the age 
of one‘hundred and eleven. The tenth emperor was Sujin, a 
younger son of Emperor Kaikwa. He was succeeded by his 
younger son who is known as the eleventh emperor under the 
name of Suinin.’ The Emperor Suinin was succeeded by his 


1 ‘The story of the Emperor Suinin and his wife is a tragic one. 
A brother of the empress was ambitious of attaining supreme authority. 
He put this question to his sister: ‘ who is dearer to thee, thine elder 
brother or thy.husband?” She replied, ‘‘ My elder brother is dearer.” 
Then he said: “If I be truly déarer to thee, let me and thee rule the 
empire.” And he gave her a dagger and said to her: “ Slay the emperor 
with this in his sleep.” And the empress watched the „opportunity to 
assassinate her own husband. But one night, conscience-strioken, she 
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Fee son Keiko bs became the twelfth emperor. The 
successor to the Emperor Keiko was known by the canonical 
name of Seimu. He was the thirteenth emperor, and was 
grandson of his predecessor having been a son of the hero 
Yamatodake who was the Crown Prince until his death. 

The successor of Emperor Seimu, the fourteenth emperor, 
was Chiiai, his eldest son. Chūai died after reigning for only 
eight years, and he was succeeded by his energetic wife, Jingo- 
Kongo, who is still remembered for her successful invasion of 


divulged the nefarious plan of her brother to the emperor, who, 
immediately collected his troops and marched against his brother-in-law. 
He had anticipated this and entrusted himself behind palisades of timber. 
The empress, stricken with terror, deserted to her brother’s palace. At 
this juncture she gave birth to a child. She brought the child to the 
palisades and cried out to the emperor to take it under his care. The 
emperor’s heart was moved, and he ordered a band of brave soldiers to 
rescue both the child and its mother. She however, fearing that the 
soldiers would drag her to the emperor by force, shaved off her hair and 
covered her head with the loose hair as if it were still adhering. “And 
she made the jewel strings around her neck and arms rotten, and she 
rendered her garments, by which they might catch hold of her, tender 
by soaking them in sake. When the soldiers came to her she gave 
them the child and fled. Then they séized her by her hair and it came 
away in their hands; and they clutched at the jewel strings and they 
broke; and then they grasped her garments, but they had been ‘rendered 
and gave way in their hands. So she escaped from them and fled. 
Then they went back to the emperor and reported that they had been 
unable to capture the mother, but they have brought the babe, The 
emperor was angry at what the soldiers told him. He was angry at the 
jewellers who had made the rotten jewel-strings and deprived*them of 
their lands.” The story indicated that all the land in the empire be- 
longed to the emperor. He was the virtual owner of every strip of land 
in his territory, although his subjects might be in poss¢ssion of parti- 
cular plots of land. The emperor Was not only the administrator but 
the proprietor of all the land in the empire. 

Suinin sley his brother-in-law and set fire to his palace. The 
empress perished in the fire. 
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Korea. She reigned as empress-regent for sixty-eight years, 
anc was succeeded by her son, Ojin, who became the fifteenth 
emperor. He began his reign in 270 A.D., and reigned for 
forty years. He had three sons, and wished the youngest one 
to succeed him; but the youngest son would not like to be 
emperor and committed suicide. So the second son, who later 
was known as the Emperor Nintokei, ascended the throne. He 
reigned from 313 A.D. to 399 A.D. 

Now the emperors so far mentioned pelonged to what we 
may call the legendary period of Japanese history. But the 
review of this period is valuable in so far as it shows that there 
‘were no fixed rules of succession in early Japan, and that 
‘younger sons of emperors often succeeded their fathers in 
preference to the elder ones. No law of primogeniture was 
known to the Japanese in those early times. We have seen that 
administrative authority more than once vested in females. The 
powers of the empress-regent, when such a one reigned, were 
‘exactly those of an emperor. So far about mythological Japan 
and her mythological princes. 

From a perusal of Mr. Basil Hall Chamberlain's translation 
of the Kojiki, we can come to the following conclusioas with 
reference to the form of Government in early Japan: “The 
Government was of a tribal order. The emperor was the 
chieftain of an expedition which came from the island of Kyushu 
and established a government by conquest. The chiefs of the 
various localities were reduced to subjection and became tribu- 
tary to the emperor, or were replaced by new chiefs appointed 
by the emperor. The Government was therefore essentially 
feudal” in its characteristics. The emperor depended for the 
Consideration of his plans and for their execution upon 
officers who were attached to his court. There were guilds 
‘composed of the manufactyrers of various. articles and to 
each of these there was a captain who became by 
appointment hereditary chief. We have no mention of money 
for the payment of services rendered. The taxes were 
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probably paid in kind. © yom. what: has: “been stated 
above it can be safely inferred that the 
origin of feudalism in Japan was in the 
mythological period of her history. 
_ We now come toa point in Japanese history, where we 

can move on safer ground. We shall mention 

Royal succession in 

the middle ages of one or two emperors of what we call the 
Japan. — ‘ ` 

middle ages of Japan, in order to show that 
even then there were no rules of succession to the Imperial 
throne. The nineteenth emperor was Inkyo, the fourth son of 
the Emperor Nintoku. The twentieth emperor was Nintoku’s 
younger son, Auko. Auko was slain by his wife’s son by her 


Feudalism in Japan. 


first husband, and Ohatuse, the son of a member of the Imperial 
family who was banished, and was working as cowherd in 
the interior, became the twenty-first emperor. We pass over a 
long period without recording any change in the manner in 
which the right of succession was determined. The thirty-third 
sovereign was the Empress Suiko, who -vas the sister of the 
Emperor Yomei, and whose reign began in 593 A.D. 

The constitution of Japan has been that of absolute 
monarchy during the greater part of her chequered history. 
The Emperor held in his hands the supreme authority, and he 
had the power to distribute honours and emoluments as he 
pleased. He disposed of high offices and administrative duties 
according to his pleasure. “ There was no fundamental law of 
succession by which the order of accession to the throne was 
regulated. The reigning emperor usually selected during his 
life-time some one of his sons, or, if he had no sons, some other 
prince cf the Imperial family, who became the crown prince 
during ‘he life of the emperor, and on his death succeeded to 
the throne.” ! The emperor usually consultec. the officers of his 
court in the matter of the, selectiop of his successot, and very 
often it was really these officers who appointed the emperor’s 


1 Mori Arinori’s introduction. to “ Education in Japan,” p. 17, 
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successor, and the emperor had only to give his ascent to the 
selection. Sometimes che emperor died before the selection of 
his successor. In cases like this the selection of the next 
emperor lay entirely in the hand of the court officers. 

Dr. David Murray, in his book, “The Story of Japan,” 
writes: “To the freedom which has prevailed, not only in the 
imperial house but also in all the families of the empire, in 
regard to the rights of succession, must be attributed the long 
and unbroken line which the imperial house of Japan is able to 
show. That a line of sovereigns should continue from the time 
of Jimmu down to the present without break by reason of the 
failure of children, is of course, impossible. But the difficulty 
disappears when it is remembered that in case of the failure of 
a son to succeed, the father provided for the want by adopting 
as his son some prince of the imperial family, and appointing 
him as his heir. With this principle of adoption must be 
mentioned the practice of abdication which produced a marked 
and constantly recurring influence in the history of Japan. 
Especially was this the case in the middle ages of Japanese 
history. The practice spread from the imperial house down- 
wards into all departments of Japanese life. Although the 
principle of abdication and adoption was probably brought 
from China and was adopted by the Japanese as a mark of 
superior culture, yet those practices were carried to a much 
greater extent in Japan than was ever thought of in their 
original home.... We shall witness even the great and sagacious 
Ieyasu himself, after holding the office of Shogun for only two 
years, retiring in favour of his son Hidetada, and yet from his 
retirement practically exercising the authority of the office for 
many years.” ! 

During the reign of the Emperor Tenji who ascended the 
throne in 668 A.D., the, famous, Fujiwara family figured 
prominently in the public eye for the first time. The emperor 
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appointed his counsellor Nakatomi-no-kamatari as nai-dai/-in 
(private minister), an office next in rank after Sa-daij-in, and 
which. was created at this time. The emperor authorised 
Nakatomi to assume the family name of Fujiwara. The 
Japanese state that the ancestor of this family, Naketomi-no- 
Muraji came down from the celestial plains to the island of 
Kyushu. The family ranks with the imperial family as the 
oldest and most honoured in the empire. Umako had held the 
position of daij-in and his son Yemishi became daij-in after 
his father’s death (in the latter part of the sixth century A.D.). 
Since then the office became almost hereditary and after 
Yemishi’s death his son Iruka succeeded him as dazj-in 
almost as a matter of right. 

For many centuries the relation of the Fujiwara family to 
the imperial family was so intimate that the late Viscount Mori 
in his “ Education in Japan” speaks of this relation asa 
“proprietorship.” “ The throne for a time became virtually 
the property of one family, who exclusively controlled it.” 
The founder of this house, Kamatari, was a man of great 
talents and his immediate successors also were men of ability, 
and so in succession they filled the office of dazj-zn. The office 
of Kuambaku also, from about 880.A.D., became hereditary in 
the Fujiwara house. Through centuries it was a common 
practice to marry ladies of the Fujiwara family into the infperial 
family, and the offices of the court were in the hands of this 
family. In this condition of things, the abdication of emperors 
before they had reigned long enough became a thing of very 
frequent occurrence. For instance, Emperor Seiwa (A.D. 
859-880) abdicated at the age of 26. Shujaku (A.D. 931-952) 
abdicated at the age of 23. But in most cases the object of 
abdication was two-fold: (1) the emperors wanted to free 
themselves from the restraints of etiquette associated with the 
office of emperor; (2) they assumed the dignity of retired emperors, 
and often from.their retirement wielded a greater influence and 
exerted a far more active part in the administration of affairs, 
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_In order thoroughly to understand feudalism in Japan we 
now come to the time of Ieyasu, the famous 
Shogun (Commander-in-chief of the Japanese 
army during the continuance of the feudal system in Japan), 
who after the decisive battle of Sekigahara in 1600 A.D., 
assumed full control of the empire in his own hands. He was 
a great general and statesman and was appointed Shogun in 
1603. He abdicated in 1605 in favour of his son Hidetada and 
retired to the castle of Yedo. From here he directed the affairs 
of the state, although theoretically his son was the Shogun. 
leyasu directed his attention and energies more to the con- 
solidating and settling of the feudal system of the empire than 
to anything else. The Daimyos (territorial nobles of Japan 
under the old feudal system), had for centuries governed their 
own provinces independently, and Ieyasu made terms with all of 
them, and those who fought against him in the battle of 
Sekigahara became his friends. 
leyasu’s object was to establish a system which should 
‘continue loyal to his successors, and a line of successors 
who should be of his own family. ‘ Hence out of the confiscat- 
ed territories, and out of those which were in part vacated as a 
fine on the former holders, and out of those which had become 
vacant by natural causes, he carved many fiefs with which he 
endowed members of his own family and those retainers who 
were Closely affiliated with him.” 

Ieyasu had nine sons and three daughters. He married his 
daughters to three Daimyos. His eldest son had died at an 
early,age. Hissecond son, Hideyasu, had been adopted by 
Taikogama, and Ieyasu gave to him the province of Echizen 
as his fief. He nominated his third son, Hidetada, to succeed 
him as Shagun. He bestowed the province of Owari, Kii and 
Mito on his youngest three sons, and*constituted the families to 
which they gave rise as the Go-san-ki, or the three honourable 
families. In case of failure of the direct line, the heir to the 
shogunate was to be chosen from one of these families. 


Feudalism in Japan, 
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Feudalism existed in Japan long before the time of Ieyasu. 
Dr. Murray says that “ itcan be traced to the period when 
Yoritomo (who was Shogun, 1192-1199) obtained from the 
emperor permission to send into each province a Shingo who 
should be a military man, and should act as protector of the 
Kokushu or governor, who was always a civilian appointed by the 
emperor. These military protectors were provided with troops, 
for the pay of whom Yoritomo got permission from the emperor 
to levy a tax. Being active men, and having troops under their 
command they gradually absorbed the entire authority, and 
probably in most cases displaced the Kokushu, who only 
represented the powerless government at Ayoto. Under the 
disturbed times which followed the fall of the house of Yori- 
tomo these Shzugos became the hereditary military governors 
of the provinces and usurped not only the functions but the 
name of Kokushu. They became a class of feudal barons who, 
during the interval when no central authority controlled them, 
governed each one his own province on his own responsibilty.” 

Before Ieyasu’s time there were three classes of daimyos: 
18 Kokushd, or provincial governors, 32 ryoshū or lords of 
smaller districts ; and 212 zoshé or lords of castles. 

Ieyasu divided all daimyos into two distinct classes : fudaz 
and the osama. The term /fudaz applied to those who were 
considered the vassals of the Tokugawa family (z.e., the family 
to which Ieyasu belonged). The term ¢ogama applied to those 
daimyos who are equal in position to the vassals of the Toku- 
gawa family, but not actual vassals. 

Besides these dazmyos, leyasu established athird and 
inferior kind of feudal nobility, the Aatamato. This Means 
literally under the flag. They had small holdings and they 
were employed as port officials. Other inferior orders of 
nobles were gokenin and shamusaj. 3 

For the consolidation of the empire, for efficient adminis- 
tration and with a view to getting prompt and voluntary services 
from the feudal lords in. times of necessity, Ieyasu made it 
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a: law that all feudal states were iiss The. breaking up 
of. the empire at times of war or other disorders was thus pre- 
vented. Under feudalism the. people were divided into four 
classes in. the following order: shamurai, farmers, artisans 
and merchants. Ieyasu in his famous legacy thus prescribed: 
“The Shamurai are the masters of the four classes. Farmers, 
artisans, and merchants may not behave ina rude manner 
towards the shamuraz... and a shamurai is not to be interfered 
with in cutting downa fellow who has behaved to him in a 
manner other than is expected.” i o 
The relations between the feudal lords and their retainers 
were based on the doctrine of Confucius. The principles. 
laid down by him fitted in with the ideas of the Japanese in 
regard to feudalism. ‘They inculcated absolute submission 
of the son to the father, of the wife to her husband, and of 
the servant to his master, and in these respects Japanese 
feudalism was a willing and zealous disciple. On these lines 
Ieyasu constructed his plans of government, and his successors 
enthusiastically followed in his footsteps. 
‘ In the latter part of the 19th Century a most remarkable 
event occurred in the history of Japan. Old feudalism came 
to an end and the daimyos voluntarily surrendered their feudal 
rights. This action, says Dr. Murray, was a logical conse- 
quence: of the restoration of the executive power into the 
hands of the emperor. It was felt by the statesmen of this 
period that in orderto secure a government which could 
grapple successfully with the many questions which would 
press upon.it, there must be a centralisation of the powers which 
were now distributed among. the powerful daimyos of. the. 
empire. 7 : 
As soon.as the most nel of the RA ee eee 
their fiefs, others followed their example immediately, and 241 
daimyos sent a memorial to the emperor asking him to -take 
back their hereditary fiefs. The emperor, by a royal decree 
én -Agust 7, 1869, announced the abolition of the 
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daimites and the restoration of their revenues to the imperial 
treasury. 

Feudalism originated, developed and decayed. But it 
is difficult to say how far this feudalism had any hand in 
moulding the shape of primogeniture in Japan.’ 

Yet indication of primogeniture is not rare in Japan. 
The Civil Code of Japan while making provisions for succession 
to the headship of the family enacts as follows? :— 


“The lineal descendants of the person succeeded to who 
are members of his family succeed to the. headship of the 
family in accordance with the following provisions :— 

(2) as between persons in different degrees of relation- 
ship, the nearest relative is preferred. o 

(z2) As between persons in the same degree of relation- 
ship, the male is preferred. 

(iz) As between males or females in the same degree of 
relationship, a legitimate child is preferred. 

(cv) As between a legitimate child, a sho-shi and illegiti- 
mate child who are in the same degree of relationship, the 
legitimate child and the sho-shi, even if females, come before 
an illegitimate child. 

(v) As between persons who stand in the same position 
in respect of the points mentioned in the 


e t x 
Ce ogpdirars preceding four sub-headings, the senio? in age 


is preferred.” 

The heir to the headship of a family, according to this 
Code, inherits from the date of the commencement of the suc- 
‘cession the rights and duties possessed by the previous head 
of the family.’ “The ownership of the records of the family 


1 See Gubbins’ Civil Code of Japan, Introduction, pe iv. 

2 The Civil Code of Japan (Gubfings), Part II, Art. 970. 

As regards the origin and significance of Japanese family, see 
Gubbins’ Civil Code of Japan, Introduction, pp. iv to xxx. 

s Jind, Art. 986. 
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genealogy, of the utensils and furniture of worship, and of the 
family tombs, belongs to the special rights of succession to 
the headship of a family.”’ In cases of succession to other 
properties however the code does not recognize primogenitary 
rules. In that case “ the lineal descendants of the person suc- 
ceeded to succeed to his property in conformity with the 
following provisions :— | 

. (2) As between persons in different degrees of relationship, 
the nearest is preferred. 

(zz) Persons in the same degree of relationship rank to- 

gether.” ? | 


1 Jbid, Art. 987. 
2 Jbtd, Art. 994. 


CHAPTER VI 
THE HISTORY OF PRIMOGENITURE IN INDIA 
In the Vedic Age and in Post-Vedic Times. 


Professor Vinogradoff! views primogeniture as the effect 
of the necessity of keeping up organic units 
of an economic nature, and advises us to 
search for its origin “ in the requirements of the economic situa- 
tion, which made for unity as against dispersion, and which was 
especially strong in primitive times when the single man was 
no person.? The extension of our retrospect to such an early 
age asthe Vedic period shall seek its justification in the 
sayings of this great scholar. Nay, we might, if able, extend it 
further and might look for the germs even in the hidden pasts 
of the Pre-Vedic age. Unified holding would necessarily 
mean single succession, and Professor Vinogradoff is of opinion 
that it would develop primogeniture only if authority is the 
most important element of the institution. This is the case in 
all patriarchal arrangements, and whether or not primogeniture 
was preceded by any other arrangement of single succession 
can only get a definite solution at the hand of one who has 
access to the pre-historic ages preceding patriarchate.. Our 
shortcomings however would stop us from proceeding further 
than the age of which we are left with some records in the 
Vedic literature. i 


Vedic India. 


1 Outlines,of Historical Jurisprudence, Vol. J, p. 286. 
3 Jbid, p. 284. - 
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Traces of primogeniture in these ancient days are indeed 
pee a, Se) slight. Professor Sarvadhikary no doubt 
ture, very alight. reviewed certain texts of the Vedic literature 
and arrived at the conclusion that “ Primo- 
geniture was settled law of succession in ancient India ;”? and 
Professors Macdonell and Keith would say, “as for the method 
of division, it is clear from the Taittiriya Sarhita that the elder 
* son was usually preferred ; perhaps this. was always the case 
after death.. During the father’s lifetime another might be 
preferred, as appears from a passage of the Pafichavirhga Brah- 
mana.,’* These learned: scholars would also tell us that “the 
passages all negative the idea that the property of the family 
was legally. the family property ; it is clear that it was the pro- 
perty of the head of the house; usually the father, and that the 
other: members of. the. family had only moral claims. upon it 
which the father could ignore ; though he might be caerced by 
his sons if they were physically stronger.” : 

Before proceeding to examine these sayings of great 
E AEE. scholars it would be- necessary for us to have 
chia with the patrie some idea of the Vedic social life, as the 

growth of the institution of primogeniture in 
the ancient: world has very often been connected with the 
patriarchate and patria. potestas, and scholars like Baden 
Powell have doubted the existence in early India of a patria 
potestas? - 

There seems to be little scope for doubting the patrilineal 
ee _ and patriarchal nature of the Vedic - family. 
naai Pt The. father of the Vedic literature stands for 

| all that is good and kind, and there can be 
little doubt that in a family the father took precedence of the 


1 T., L, L., and Edition, p. 176. 
3 Macdonell and Keith, Vedic Index, on Diya, 
8 Village Communities (Baden Powell), p. 133, 
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mother. -The very name. fer” which from the ‘Rigveda 


onwards denotes father not so much in the sense of “be- 


getter ” as in the sense of the “protector,” shows the patrilineal 
character of the family.* Religion, as we have already noticed, 
was the constituent principle of these ancient Aryan families. 
In every family there was an altar around which the members 
assembled every evening to say their prayers.’ They were 
united by the religion of the sacred fire and of the dead ances- 
tors,‘ and the worship did not belong exclusively to the male; 
women also had a part in it." A family generally consisted of 
father, mother, sons, son’s wives, and children and unmarried 
daughters. It is indeed difficult to say how far adoption of 
children was recognized in these early days. No doubt in the 
Brahmanas we get clear indication of the prevalence of adop- 
tion, and the story of Sunahéepha as given in the Aitareya 
Brahmana leaves no doubt as to the recognition of the institution. 
But in the Rigveda itself, there are only two Riks which seem 
to suggest the possibility of adoption, though the Vedic Aryans 
seem to characterise it as an act of the foolish. We are told :° 


afa wewer tat free Ue Ta: STH | 
a et West AINA RTAATATS AT Tet fare: a 
a fe unn: IASA RAUT REN F | | 
out faze: yata ver a} aremilerag warn” 


1 frarafirar is used of gods in the Rigveda—IV. 17, 12. Agni is 
compared with a father while Indra is even dearer than a father. 


Rigveda—IV. 17, 17; VHI. 86, 4; X. 7, 3. See also VII. 32, 19? VIII. 


1,6; I. 38,1; V. 43, 7; HI. 53, 2; X. 4%, 1; VII. mes ages etc.. 
~ 2 Sat. Br. II. 5, 1, 18; Chh. Up. VII. 15, 2 

8 Rigveda, VII. 1, 2. ` 

t Rigveda, I, 68, 3; I. 66, 5; VL 52, 4; X. 18,1, 110; X. 40, etc., 
efc. | a 
8 ‘Rigveda, I. 28, 5; I. 146, i X. 40, 10, etc., etc. o 

‘6. Rigveda, VII. 4,7; VIE. 48 pe aa ite ea 
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“The foeman’s treasure may be won with labour ; 
may we be masters of our own possessions. 
Agni, no son is he who springs from others: lengthen 

‘not out the pathways of the foolish.” 


' “ Unwelcome for adoption is the stranger, one to be 
thought of as another’s offspring, 
Though grown familiar by continual presence. May 
our strong hero come, freshly triumphant.” 


Sayana says while commenting on these Riks : — 


aaa taal ut ufa oftware waist ot fra Airaa 
UT Yarearws wae was: ata! F wa vaanii Faire 
ma a waft wearre waga: wal arate JANAGUTTA 
arate at faga: at fagga: | 

qea sA Yt FAR: Vy Wis yaaa UENTA 
AMG ATM s naaa nA a aA wafaq wir a seater 
sa a deara gata matia | 


Wilson translates the second Rik as follows :— 

Men do not look with pleasure and affection on adopted 
son : therefore let there come to us (a son) new-born, possessed 
of food, victorious over foes. 

Whatever that be, the extent of father’s power in early 
Vedic families had been very variously 
appraised by different scholars. Baden 

j Powell, as we have noticed above, doubts the 
existence of any very extensive patria potestas. Professors 
Macdonell and Keith say, “ It is difficult to ascertain precisely 
how far the son was subject to parental control, and how 
long such control continued. Reference is made in the 
Rigveda to a father chastising his son for gambling, and 
Rijrāśva is said to have been blinded by. his father. From 


“Extent of father's 
power. 
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the latter statement Zimmer infers the existence of a developed 
patria potestas; but to lay stress on this isolated and 
semi-mystical incident would be unwise. It is, however, quite 
likely that the patrza potestas was originally strong, for we have 
other support for the thesis in the Roman patria potestas. If 
there is no proof that a father legally controlled his son’s 
wedding and not much that he controlled his daughter’s, the 
fact is in itself not improbable.” ' 

These learned scholars noticed the story of Rijrāśva as 
proof of patria potestas. In the Rigveda we are told that his 
father robbed Rijragva of his eyesight who for the she-wolf slew 
a hundred wethers: qd Qarq gaa anergy a fort yaar.” 
This is the Vedic text on which the story is based, but this is only 
a statement as to what a father did having got annoyed with his 
son. The story itself nowhere suggests that the father was 
perfectly within his rights so to chastise his son. But when we 
read this along with the stories of Kakgivan, Rohita and 
Sunahgepha, it seems quite reasonable to guess at the existence 
of some sort of patria potestas, may not be as stringent and 
cruel as that of the early Romans. Kakşīvān earned immense 
wealth but had to give it up in favour of his father: afvaqwe- 
AFAAATA TAT arelat ufar ISA 3 and Sunahgepha’s father 
not only could sell him away, but seems to have been the only 
person competent to kill him like any beast. The story of Rohita 
seems however to suggest some limit to the power of the father : 
for we see that as soon as Rohita became capable of earning for 
himself, his father could not give him up to Varuna. But Rohita 
had to quit his father’s place and earn for himself, and could 
re-enter the village only when he was able to purchase Sunahigepha 


Vedic Index, Pitri. ° 
Rigveda, I. 116, 16. 
Rigveda, I. 126, 3. 
* ae wah ag: VRA we wee ee y THe Aca waaay, 
Ait. Br., 33, 3. | 
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whom he presented to his father as his substitute. From the 
story of Sunahéepha and Rohita we find, no doubt, indications 
of father’s right to alienate his son ; but the same story tells us 
much as to how such alienation was looked down upon by these 
Aryans. Natural affection and religious necessity also seem to 
have helped to minimize the rigours of the patriarchal absolutism. 

Professor Macdonell doubts if a son, when grown up, 
normally continued to stay with his 
father, his wife becoming a member of the 
father’s household. There seems however little reason for 
doubting that the normal Vedic family was joint, sons continu- 
ing to live jointly with their fathers even when married and 
themselves fathers of children. No doubt there are texts which 
might suggest that in those early days sons would take up the 
management of a household even during the lifetime of the 
fathers. But these do not necessarily mean that such house- 
holds were the separate establishments set up by the sons. 
The same joint family continues, only the grown-up son 
becomes the father of the family. If any inference can be 
drawn from the meaning of expressions used to designate any- 
thing we cannot go far wrong in asserting the solidarity of the 
early Vedic family community. These Vedic Aryans call their 
households Dhama and this word ‘Dhama’ in the Rigveda 
is also sed in the sense of Ordinance,’ law, expressing much 
the same as ‘ Dharma’ especially in conjunction with ‘a — 
eternal order. Griffith takes it to mean ‘ glory’ in one passage : 
“ With all thy glories on the earth, in heaven, on mountains, in 
the plants, and in the waters,—with all of these, well pleased 
and not in anger, accept, O Royal Soma, our oblations.” ° 


Vedic joint family. 


1 See Berolzhiemer, p. 97. See also Macdonell and Keith— 
Vedic Index. | 7 j 
s o am RA or eat of N | 
finit fee; q v u Ste afire aTa N 
Tr. by Griffith. | (Rigveda, I. 91, 4.) 
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The harmony, the order, the peace, the glory, all that is 
noble and beautiful is associated with their idea of household; 
and when Hillebrandt sees in the same expression the sense 
of Naksatra,’ the brightest congregation of things, we shall 
perhaps not be very wrong in inferring that the Vedic household 
must have deserved the designation ‘ Dhaman.’ 

There is however ample indication of gradual breaking up 

atid R EREN of the joint families. We hear of division of 
of joint family. property amongst brothers even during the 
lifetime of the father. The story of Nabhanedisto gives us an 
instance of such a division. Manu is said to have divided his 
property among his sons. He omitted Nābhānedişto who was 
away from home observing Brahmacharyya at the time of parti- 
tion, and he afterwards was instructed by his father to appease 
the Angirasas and procure cattle from them. This is signifi- 
cant indication that the property he divided was only movable 
property and not land. This is how the story is given in the 
Taittirīya Sahhitā.? [In the Aitareya Brāhmaņa* the division 
is said to have been made during Manu’s lifetime by his sons, 
who left nothing for Nābhānedisto. According to the Jaimi- 
niya Brahmana ‘ again, four sons divided the inheritance while 
their old father Abhipritarin was still alive. 

It is indeed difficult to reconcile these divisions of property 
by sons during their father’s lifetime with any developed 
system of patria potestas. Yet, as has already been noticed, 
the legend of SunahSepha and similar other stories mark such 
powers in the father. All that can be guessed at this distant 
time is that this could be possible only at the decaying stage 
of the patria potestas. It might have been, as in the’case of 
Manu’s division, that at first it was the father who desired partition 


See Vedic Index. *See also 1X. 66, 2. 
Il, 5, 2, 7. 

V, 14 

II, 156. 
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in order to avoid possible friction between his sons after his 
‘demise and divided the properties amongst his sons. In: such 
a case father’s desire would absolutely control the matter, and 
we find indications of this in a passage of the Pajichavirhsa 
Brahmana.’ Gradually however sons seem to have gained the 
upper hand’ and this right of sons might have its germ 
in the weakness of some ancient father. Any developed 
form of patria potestas would make it highly improbable that 
sons would be legal owners with their father during father’s life- 
time. Once they come to a partition, either through coercion or 
otherwise, they would be owners of their portions. It has been 
suggested by some scholars that after division by father. has 
grown a recognized practice, sons, as they grew up, might come 
to claim such partition, and old fathers had to divide it even 
against their desire.® From this gradually the idea would 
develop that every child on birth had a legal share in the 
property. 

We might notice here, as an indication of ‘the 
gradual breaking up of Vedic families, the secondary 
‘meaning attached to the the term ‘aqy@ay’ even in the Vedic 
literature. The word is used in the Atharva Veda in 
the sense of father’s brother’s son.* At any rate it is an 
expression to designate relationship of somebody who 
is also a member of the family with brothers and 
sisters. In the same Veda however we find this 
expression to mean a ‘rival,’ an ‘enemy’ and in this 


1" XVI. 4, 4. 
3 Of. Rigveda, I. 89, 9. Cf. also Rigveda, III. 45, 4. See Rigveda, 
III. 49, 4. Does it signify testamentary power ? 
8 Cf. feat maa farm, Gautama Sutra. 
4 Whitney so translates it.’ 
A. V. XV. 1, XV. 1, 8. 
6 A. V., V. 22, 135 X. 3, 9. | 
e Ath. Ved., Il, 18,1; VIII. 10, 18; X.9, 1, ian les | 
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sense it is repeatedly used in ‘the’ Samhités and 
‘ Brihmanas.’! | 

It has been noticed elsewhere that religion was the consti- 
tuent principle of these Vedic families, and besides worshipping 
the fire, these Aryans were also given to ancestor worship. 
We find the Rigvedic Aryans offering oblations to all the 
dead ancestors without any limit to the degree of relationship. 
There are hymns in which these ancestors are the deities to 
whom the Riks are chanted and the whole household joins 
in it. In the Atharva Veda however we find serious modifications 
in this form of ancestor worship. There the worship is 
limited in two directions—only the ancestors in the direct 
line are in the list of Pitris to be worshipped, and even there 
the number is limited to a certain degree. We do not know 
whether or not this was the cause or effect of the disruption 
of joint families. When people believed that these dead ances- 
tors had much to depend for their after-life subsistence upon 
the offerings of those who are still living here on earth, a son 
would naturally be more anxious to see his dead father well 
provided for than anybody else in the family. And we shall 
not be surprised if any day any scholar would establish that this 
gave rise to conflicts between cousins in a Vedic family which 
ultimately resulted not only in the breaking up of it, but also 
in the limitation as to the directness of line imposed on the 
ancestor worship. As to the other limitation, the growing 
belief in rebirth seems to be responsible for it. 

However that be, the family was breaking up, and 
properties of the family were subject to division even in 


! Tait. Sarh., IIT. 5, 9, 2- 
Kath. Sarh., X. 7 ; XXVII, 8. 
Vajasaney! Sath., X. 7. 

Ait. Br., III. 7. ° 
Sat. Br., I. 1, 1, 21. 
Pafich. Sath., XII. 13, 2. 
Cf. Rigveda, VIII. 21, 13. 
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these early days. The instances of division that we have 
noticed however all seem to relate to ‘cattle, —at least, not 
to landed property. And it is indeed doubtful if these early 
Vedic families were land-owning corporations. That the people 
reached the agricultural stage, there seems to be little doubt 
about. If in the Rigveda we find any vestiges of the 
pastoral age, it would be only an account of the past. In 
the Rigveda we meet with the word ‘ @@’ used in a sense 
to point clearly to the existence of separate fields! carefully 
measured off? In some passages no doubt the meaning is 


' Rigveda, X. 33, 6. 
III. 41, 15. 
V. 62, 7. 
Rigveda, X. 33, 6—The Sire of Upamaśravas, even him whose 
words were passing sweet, 
As a fair field is to its lord. 


aq yateat fac ease: fag: | 
Oy mugg? y 


III. 31, 15—He, having found great, splendid, rich dominion, 
sent life and motion to his friends and lovers. 
Indra who shone together with the Heroes begat 
the song,:the fire, and Sun and Morning. 
aAa yang fafaernfeq aiamaa wet ght | 
: ; wat faaea: ara gigh mgafuq n 
: V. 62, 7—Adorned with gold, its columns are of iron : 
in heaven it glitters like a whip for horses ; 
Or established on a field deep-soiled and fruitful, 
so may we share the meath that loads your car-seat. 


Nafi se wet frat ferent | 
az ay fafanfafea neta aa aferdta u 


3 Rigveda, I, 110, 5. 
wares aaga aie cal greedy ITANA | 
The Ribhus with a rod nteasured, as it were a field the 
single sacrificial chalice wide of mouth. . 


(Griffith.) _ 
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less definite, yet indicating cultivated land.’ The sense of 
‘Separate field’ becomes more pronounced in the Atharva Veda’ 
and even before that we are told of qaufa, Rau, Wawa, 


1 Rigveda, I. 100,18— 


qu fred yaxa cigar faat alfa ae u 
aay Ad afai: fra fa: aq QA UAZ: YAT: N 


He much invoked, hath slain Dasyus and Simyus after 
his wont, and laid them low with arrows, 
The mighty thunderer with his fair complexioned friend 
won the land, the sunlight and the water 
(Griffith.) 
IX. 85, 4— 
asuda: AAMT Wea ey: Gas Hie AY | 
HAY Ranai SE A Ag we PAA: | 
IX. 91, 6— 
qayar wa: aay were” Mant amar afk | 
am: Gaganda sta aS a Ga ras Afe n 
So purifying thee vouchsafe us waters’ heavens light, 
and cows, offspring and many children 
Give us health, ample land, and lights, O Soma, and 
grant us long to look upon sunshine; 
° (Griffith.) 
3 Ath. Veda, IV. 18, 5. ; II. 29, 3 ; XIV. 2, 7; 
“I with this plant have ruined all malignant powers of witchery 
The spell which they have laid upon thy field, thy cattle or 
thy men.” 
(Griffith.) 


V. 31, 4.—" The secret spell upon thy plants Amul& or Naricht 
‘spell 
That they have cast upon thy feld, this I strike 
back again on them.” 
. (Griffith,) 
X. 1, 18. 
XI. 1, 22. 
Tait. Sarh., II, 2,1, 2.; Sat. Pat. Br., I. 4, 1. 15, 16, ete. 


Chh. Up., VII. 24, 2. 
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warn, @asa' and several other expressions that- would 
indicate property in land. | 

Then we have the term fq or fqer meaning, according to 
Roth, the waste land lying between cultivated fields.” There is 
one term—'‘afaa fg@ ° in the Rig Veda over which there has 
been some controversy, Roth thinking that the proper reading 
would be ‘«fg&ı faaq—land unbroken by strips, while 
Pischel* thinks that the meaning is broad lands which were 
used for the pasturing. of the cattle of the community and 
were not broken up by cultivated fields. Oldenberg® on the 
other hand points out that the same is rather the land 
which lay between cultivated fields, but which need not be 
deemed to be unfertile, as Roth thought.’ From Rig Veda 
onwards ‘gẹ, with ‘@q regularly denotes a piece 
of ploughland, and we. hear of wweat,® fertile fields, as 
well as fields lying waste— qrqqat’. Intensive cultivation 
by means of irrigation is clearly referred to both in the 


1 Rigveda, I. 33,15. — 
Te: wa we Garg Sw aaa Fact ary 


IV. 57, 1 and 2. 
VII. 35,10. 
X, 66, 13. 
IV. 38, 1. 
VI. 20, 1. 
II, 21, 1. 
2 Ath. Veda, VII. 115, 4. Sat. Br. VIII. 3, 4,1. 
Rigveda VI. 28, 2; X. 142, 3. 
s“ See. Macdonell and Keith, Vedic Index. 
4 Vedische Studien, 2, 205. 
8 Rigveda noten, I, 385, 386. 
6 See Macdonell and Keith, Vedic Index. 
" Rigveda, I, 127,6; 1V. 41, 6; V. 334; VL 25,4; X. 50, 3; 
X. 143, 3. 
® Ath. Veda, X. 6. 33; X. 10,8; XIV. 2, 14. Rig Veda, I. 127, 6, 
® Rig Veda, I. 127, 4. 
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Rigveda and in the Atharva Veda,' while allusion is also made 
to the use of manure.” 

We have already noticed a passage in the Rigveda? which 
indicates the fact that fields used to be carefully measured in 
these days. This seems to lead us to the conclusion that some 
sort of ownership in these plots was recognised in these ancient 
days, and we are fortified in this conclusion when we hear Apala * 
speaking of her father’s field as his personal possession, a 
possession placed on the same level as his own head of hair. 
‘ Consistent with this are the epithets w:nning fields (urvara-sa, 
urvara-jit, ksetra-sa}, while ‘lord of fields’ used of a god is pre- 
sumably a transfer of a human epithet (urvara-pati).”®. Fields 
are often spoken of in the same connection as children and the 
conquest of fields is often referred to in the Samhitas. Very 
probably, as suggested by Pischel, the ploughland was bounded 
by grass land which in all likelihood would be the joint property 
of the community. 

In this connection we might refer to ‘ qq’ °® which in the 
Rigveda denotes the place to which the cattle resort, the 
‘feeding ground,’ the ‘pasturage’ to which the milk-giving 
animals. go out’ in the morning from the ‘ qa while the other 
animals stay in it all day and night.*. 

There is no trace in Vedic literature of communal 

Pieper 4a land, property in the sense of ownership by a 
ome community of any sort,’ nor is there any mention 
of communal cultivation. Besides, in one instance at least 


Ath. Veda, I. 6, 4; XIX. 2. Rigveda VII. 49, 2. 
Macdonell and Keith, Vedic Index. 

Rigveda, I. Io, 5. 

Rigveda, VIII. g1, 5. 

Vedic Index. 

Rigveda, II. 38, 8; X. 26, 3; x. 97, 10; X. lol, 8. 
Rigveda, II. 38, 8. 

Ait. Br., II. 18, 14. 

Cf. Baden Powell, Vill. Comm. 
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in the Rigveda, we are told of division of lands conquered 
among the members of a community,’ and are very often told 
of private quarrels regarding fields. All these indicate at least 
individual control over the land, and a sort of individual property 
in land seems also to be deducible later on while in the Chhan- 
dogya Upanisad, for example, we find in the list of a man’s 
wealth, the fields and houses,?  sraeqarfa. 

Yet the precise nature of this so-called individual owner- 
ship is not capable of determination from the materials that we 
possess. The father, the head of a family, may have a sort of 
ownership in the fields as well. But the legal relationship of the 
head of a family and its members is nowhere explained, and it is 
difficult to define it with any degree of precision. The rules 
about the inheritance of landed property do not occur before 
the Sutra period, and the instances of division in the Vedic 
literature do not relate to landed property. In the Satapatha 
Brahmana,’ the gift of land as fee to priests is mentioned, but 
with reproof. 

A word of warning seems to be needed here. We do not 
say that in Vedic India property in land was vested in private 
individuals, far less that in India property in land was originally 
individual. All that we say.is that we are not in a position to 
define precisely the nature of ownership in land, and that we 
have ‘nothing in the Vedic literature to point to communal 
ownership. The reason for this dearth of materials might very 
well have been due to the fact that in those early days when 
land was very vast in proportion to the population, not much 
importance would be attached to the possession of it, and 
though we are told of measuring of fields and of well-defined 
fields, these might only have been needed for their proper 
occupation and cultivation. 


1 Rigveda, I. roo, 18. 


3 Chh. Up., VII. 24, 2. $ Ga E a 
3 Sat, Br., XIII. 6, 2,18; 7, 1, 13, 15. | ae 
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It must be remembered that in Vedic literature there 1s 
ample material for the conclusion that highly 

mnie’ com- developed systems of village communities 
were in existence in Vedic India, though the 

village does not appear to have been a unit for legal purposes." 
‘gra’ is the name for village in the Vedic literature and we are 
told of ‘mafa, °? ‘ qraata’* and ‘ qraatfea,’* in the various 
Vedic texts. According to Professors Macdonell and Keith 
Gramani or the village-elder seems to have been a nominee of 
the king rather than a popularly elected officer. But Rhys 
Davids thinks that he was elected by the village council or was 
a hereditary officer, the kings claiming the appointment only 
later. Graimakama points to the practice of the king’s granting 
to his favourites his royal’prerogatives over villages so far as 
fiscal matters were concerned. It rather indicates grant of 
regalia than grant of land. According to Zimmer Gramani had 
military function only. But there seems to be little reason for 
thus limiting the function of this officer. The Grāmavādin was 
a village judge and we are not in a position to say how was he 
appointed. We hear of a Satapati® also in the Vedic literature 
and Indra is very often designated by that name. It will not be 
unreasonable to surmise that there must have been an analogous 
human functionary who was the lord of a hundred villages and 


1 Hopkins’ Journal, 13, 78, 128. 
2 Rigveda, X. 62, 11, 107, 5. 
Ath. Veda, III. 5, 7; XIX. 31, l2. 
Tait. Sarn., II. 5, 4, 4 
Mait. Sarh., I. 6, 5. 
3 Tait. Sar., II. 1, 1, 2; 3,2; 3,9, 2 
Mait. Sam., II. 1,9; 2,3; IV. 2, 7. 
4 Tait. Sar., [l 3, L 3. 
Kath. Satb., XI.4.  ° i 
Mait. Sam., II. 2, 1. 
Mait. Sam. IV. 14, 12. 
Tait. Brāh., II. 8, 4, 2. 
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must have occupied an important position in the eye of the people. 
The functionary named as ‘ayaga, dealer out of portions, is one of 
king’s Ratnin,! in the Yajurveda Samhité? and Brahmana,’ and 
seems also to have been a village-officer, the supervisor of lands. 

It is beyond our purpose to examine in details the village 
system prevailing in Vedic India. All that we need notice 
here is that there is ample indication of the existence of the 
village system; but the materials are not sufficient for the 
purpose of defining the exact legal position of the system. It 
will be a mere conjecture if we say that even in these early 
days land belonged to the village exactly as in later years. 
The little that we hear of the land system rather goes to indicate 
the contrary. We have already seen how individual families 
very often spoke of tneir landed possessions, and in view of 
those texts it will indeed he difficult to deny individual property 
in land prevailing in Vedic India. 


1 Tait. Sarh., I. 8, 9, 2 
Kath. Sar., XV, 4. 
Mait Sar., II. 6,5; IV. 3, 8; Vaj. Sarh., XXX. 13. 

2 See Vedic Index. Ratnin is the term applied to those people of 
the royal entourage in whose hquses the Ratna-havis, a special rite, was 
performed in the course of the Rājasūya or Royal Consecration. The 
list given in the Taittirlya Samhita (I. 8,9, 1) and Taitt. Brahmava 
(I. 7, 3, 1) consists of the Purohita, the Rajanya, the Mahis!, the Vavata, 
the Parivrikti, the Senāni, the Sita, the Gr@mani, the treasurer, the 
Bhagadugha, the Akşāvāha. In Satapatha Brahmana (V. 3, 111) the 
order is Senani, Purohita, Mahis!, Sata, Grimani, Kgattri, Sathgrahitra, 
Bhégadugha, Aksvapa, Sonikaratna and Palgala, the Parivrikti or 
discarded wife being mentioned as forbidden to stay. at home. A briefer 
list of eight Virās is given in the Pafichavimhéa Bréhmana (XIX. 1, 4): 
brother, son, Purohita, Mahig!, Sata, Grimani, Ksattri and Been 

3 Tait. Br., I. 7, 3, 5. 

HI. 4, 8, 2. 
Sat. Br., I. 1, 2, 17. 

V. 3, 1,9, 
Cf. Eggeling, S. B. E. 41, 632. 
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Miraglia says: “It can no longer be doubted that in India 
before the system of caste, the property was collective. God 
gave the land to men for their enjoyment. They had no exist- 
ence apart from the life of the tribe or family. When caste was 
mtroduced the Brahmans considered that God had given them 
the land, which they allowed others to use.”! It is indeed 
difficult to see on what materials is based this assertion of his. 
No doubt in the Vedas we are very often told that lands are given 
to men by Gods—and it is Gods who make men like M&ndhata ° 
and Śvitrā’s son,* owners of fields. Yet in the Rigveda there is 
scarcely any material to support the conclusion that the individual 
had no existence apart from the life of the tribe or family. On 
the contrary we find fathers almost as absolute heads of families 
who may very well be taken as absolute owners of the family 
properties. No doubt in their younger years sons are under 
the absolute control of their fathers ; but even in their case we 
find only a very mild type of patria potestas exercisable by the 
fathers and these sons are very often spoken of as being 
independent fathers themselves when sufficiently grown up. ‘ 
As to Brahmins claiming to be owner of lands as given to 
them by God there is material in the Vedic literature which 
would point to the directly contrary position. In.the Aitareya 
Braéhmana * we are told who is the owner of the soil in connec- 
tion with land for the purpose of @aatea, and a Brahmin there 
is enjoined to get it from the king. It cannot, after this, be 
said that it was ever the contention of these priestly classes 
that land belonged to them. It is only in the Dharma S&stras 
of later years that we find such assertions. 


Miraglia, Comparative Legal Philosophy, p. 406. 

Rigveda, I. 112, 13—aifa; aa of are: cera anart Sameera | 

Rigveda, I. 33, 15. ` 

Cf. Rigveda, I. 89, 9.—safamacay afer a anah AMY | 
III. 45, 4. guit aa fare wate mra rmai: i 

© Ait, Br., VII. 20. 
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Baden Powell speaks of Vedic feudal system and asserts that 
Vedic society was a land-holding aristocracy 
superimposed upon an agricultural aboriginal 
stock.’ It is no doubt quite possible that the aborigines had 
already taken to agriculture even before the advent of the Vedic 
Aryans in India, and it may be that one result of the conquest 
was that the conquerors got hold of the lands. Yet there seems 
to be little material for saying that the Vedic Aryans did in 
India what the Normans in England did after they conquered 
the country. The Vedic Vaisya was an agriculturist and there 
is no reason to deny that he was an Aryan. 

But who was the owner of the soil according to these Vedic 
Aryans ? The position of the king in this respect is indeed 
obscure. Professors Macdonell and Keith refer to some Greek 
remarks on the question, and citing from Diodorus and Strabo 
state, “the Greek notices (in which, unhappily, it would be 
dangerous to put much trust, since they were collected by 
observers who were probably little used to accurate investiga- 
tions of such matters),—vary in their statements. In part they 
speak of rent being paid, and declare that only the king and 
no private person could own land, while in part they refer to the 
taxation of land.” Hopkins is strongly of opinion that the 
payments made were as tax. The king was recognized as 
owner of all land and yet the individual or the joint family also 
owned the land. Baden Powell ® asserts that the idea of the king 
as a landowner was later. As against this Hopkins‘ refers to 
those Vedic texts which speak of kings devouring the people,’ 


Vedic feudal system. 


_1 Indian Vill. Comm., 190. 
Cf. Pafich. Br., XXIV. 18, 2. 
2 Rigveda, III. 49, 4. | 
3 Rigveda, II. 17,7. See diso VII. 64, 2; VIII. 78, 8; etc., etc. 
(Tr. by Griffith.) 7 
4 Rigveda, IV. 17, 7. 
6 Rigveda, IV. 17, 5. 
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and according to which! the Vaisya can be devoured at will 
and maltreated, and from these he urges that the king must 
have been the owner of the soil. The power of devouring 
however seems only to refer to political power and it is difficult 
to find any reference to ownership of soil in these texts. 

But we have been wandering away hopelessly. As yet we 
have failed to point our fingers at anything where to seek the 
germ of primogeniture. In the Vedic literature itself there is very 
little that can help usin our quest. The Vedas say very little of 
the Vedic law of inheritance. No doubt here and there we hear of 
division of property during the owner's lifetime among his 
sons, and sometimes we are told how a father gives his grown- 
up sons their portions ; but beyond these there seems to be little 
material for saying with certainty what was the law of inheritance 
in these early days. The Vedic word ‘gra’ occurs in the Rig- 
veda in the sense of reward of exertion (a), and if inherit- 
ance was its secondary sense it would follow that somehow or 
other the latter was connected with reward for exertion. It is 
beyond my purpose to trace how ‘eta’ from reward of exertion 
became ‘inheritance’ and what inferences can be drawn from 
that as to Vedic theory of inheritance. It will however be 
interesting to notice here that the,Vedic conception of property 
involved some labour invested in the material object and these 
Vedic Aryans allowed power of free disposition to the acquirer : 
“the Great Indra,” we are told, “like Dhisay& deals 
forth strength and riches”: faama fauta araq. Very 
frequently in the Vedas we find the use of the word ‘apa’ 
to designate ‘property’ and we are told 


wanna fat: ear aå? aa qazan fa anI 
afa nagae acefeart asla RAT: 1° 


Rigveda, IV. 17, 11. 
3 Rigveda, V. 44, 6, 
3 Rigveda, II. 17, 7. Tr. by Griffith. 
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“ As she who in her parent’s house is growing old, I pray tè thee 
as Bhaga from the seat of all. Grant knowledge, mete it out 
and bring it to us here: give us the share wherewith thou 
makest people glad.” Et is indeed significant that ‘ary and 
‘faara’ are almost synonymous with property, and it is 
difficult to propound any theory of impartibility on the face of 
such texts. 

But did priority in birth count for anything with these 
OEREN MENPAR Vedic Aryans? We are told that Indra was 
ture. ` the first-born of all and he was the protector of 
all those who came afterwards : ! Indra, the Primogenitus, was 
the king of all the created beings and it is hewho alone can 
give them sufficient protection against all apprehension from 
enemies:* Indra, the Primogenitus, is the leader of all 
by virtue of his superior strength and is ‘daa’ of all riches 
and divider of all properties:* Indra is the. eldest and 
therefore the greatest of all Gods.* This Indra is powerful 
because he is the representative of all the Gods, because 
alt the Gods have placed their property, strength and 
power in him: 


Cafe a ea ware atait: | 
aferqerge arg’ ln saifa deyetagy ation 1” 


Rigveda, IV. 17, 7. 

Rigveda, IV. 17, 5. 

Rigveda, IV, 17, 11. 

Rigveda, V. 44, 1 

Rigveda, I. 80, 15. 

“There is not, in our knowledge, one who passeth 

Indra in his strength: 

In him the Deities have stored manliness, insight, 

power and might, lauding his own | 


imperial sway.” (Griffith) 
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These are indeed ample diatona that priority in birth was 
of some social consequence with these Vedic Aryans. Kaņva, 
son of Rishi Ghora, while addressing the Maruts earnestly 
craves to know which of them is the eldest and which young- 
est! Rishi Dirghatam&, while addressing the Ribhus, 
chaunts the Rik: 


fa a we frrarafa nad RARA 
aft: aaa a a T RAN: n? 


“The Maruts are thy brothers, why, O Indra, wouldst 
thou take our lives ! 


Agree with them in friendly wise, and do not slay us 
in the fight.” ? 


This seems to imply that the qata was due to Indra as the 
eldest brother and hence this being offered equally to Maruts, 
Indra took offence with the offerer. As regards the Maruts 
themselves they have equal right to ‘ way’ because they are all 
of equal age: 

& wearer wafrera Sixet aware awar TaN: | 
SAAT eat saad feat vat art wear fern’ 


“ Having no eldest and no youngest in their band, no 
middlemost, pre-eminent they have waxed in might, 
These sons of Prisni, sprung of noble ancestry: ° 
come hitherward to us, ye bridegrooms of the sky,” ° 


Rigveda V. 60, 5. 
Rigveda I. 170, 2, (Tr. by Griffith.) 
Rigveda V. 59, 6. (Tr. by Griffith.) 
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AA wafhers Uk dhad g Pere | 
gar fee eat ae cat sga whe: afer eer a 


“ None being eldest, none among them youngest, as 
| brothers they have grown to happy fortune, 
May their sire Rudra, young and deft, and Prisni 
pouring much milk bring fair days to the Maruts.’"! 


t 


When again Mitra and Varuņa are invoked as Governors 
of the mass they are styled as the eldest of all, and Indra, the 
destroyer of Vritra is 8 and is to be worshipped. eg means 
the greatest and is used in the Rigveda in the specific sense 
of eldest brother.” Tvaştā is invoked as prior-born, protector 
of praja and leader? | 

-= But these are only vague indications of some social conse- 
quence being attached to priority in birth. It is very difficult to 
say with any degree of precision what the exact position of the 
primogenitus was in the Vedic family. That some privilege was 
attached to the position seems to be clear from what we have. 
said above. Weare also told: 


afer gat sacra Ara aang NAI Say | 
qaa WUT Eafe Franc Aag a 


This seems to suggest that the acquisition of the younger ones 
would belong to the eldest. We have however also the text: 


CTT ATS TALI OTT: WNUN: | 
guage waaay aefa at ut A wer n° 


© £. Rigveda V. 60, 5. (Tr. by Griffith.) | 
2 Rigveda IV. 33, 5. X.11, 2. See also Ath. Veda XII. 2, 35. 
Ait. Br, VII. 17. Sat. Br. XI. 5,3, 8. 
8 Rigveda IX. 5, 9. a re 
4 Rigveda VII. 20.7. “Whenever the elder fain. wopld help 
the younger, the greater cometh to the lesser’s presence.” 
5 Rigveda VII. 32, 24. 
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ahea we are told that it is the duty of the eldest to make 
provisions for his younger brothers. In the Rigveda the 
Primogenitus is almost identified with the person superior in 
strength and usually the protector of the family. His position 
is more onerous than privileged and if he is privileged at all 
it is perhaps because of some such principle underlying the 
saying— 


nanai gid gri cura ada 
gilan nftreerercier af a R mAT n? 


-= Before closing these pages we should say a word about 
regal succession in the Vedic Age. It ap- 
pears that the normal form of government 
in Vedic India was that by kings, as might be expected in 
view of the fact that the Aryan Indians were invaders in a 
hostile territory: a situation which, as in the case of the Aryan 
invaders of Greece and of the German invaders of England, 
resulted almost necessarily in strengthening the monarchic 
element of the constitution. In the Rigveda’ as well as in 
later literature? the King is designated Rajan, and the term 
occurs repeatedly in the Vedas. Zimmer is of opinion that the 
Vedic monarchy was sometimes hereditary as is shown by 
several cases where the descent can be traced? We hear of 
Quya in Satapatha Brahmana‘ and Aitareya Brāhmaņa,’ 


Vedic regal succession. 


1 Rigveda VII. 32, 12. ‘ His portion is exceeding great like a 
victorious soldier’s spoil, Him who is Indra, Lord of Bays, no foes sub- 
due. He gives the Soma-pourer strength.” (Griffith.) 

3 Rigveda III. 43, 5. V. 54,7,.etc. Ath. Veda IV, 22, 3, 5. 


8 E.g. Vadhryasva, Divodis, Pigivana, Sudasa, Purukutsa, Tra- 
sadasyu, Mitratithi, Kurusravapa, Upamasravas.—Lennan | Sanskrit 
Reader, 386. 7 

Sat. Br. XII. 9, 3, 8. 

5 Ait. Br. V. 4, 2, 8. 
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and these also indicate hereditariness of the monarchy. 
Yet in others, the monarchy seems to have been elective, 
though it is not clear whether the selection by the people was 
confined to members of the Royal family only or extended 
to all the members of the noble class. The passages that 
would indicate the elective system are however few,! and the 
evidence they give of elective monarchy is not indeed very 
strong. Geldner argues that all the passages can be regarded 
only as evidence of acceptance by the subjects distinguished 
from choice by them. But such acceptance would itself 
point to an earlier elective system which the powerful monarchs 
must some how or other have succeeded in superseding, reduc- 
ing the choice intoamere acceptance. We might refer to 
the story of the Kuru brothers ‘ Devapi’ and ‘Santanu’ as given 
by Yaska in his Nirukta wherein may be found a practice of 
selecting one member of the family to the exclusion of another 
as better qualified. The value of this story as evidence of 
contemporary views is not seriously affected by the legend 
„itself being of dubious character and validity.’ 

So far as the system was elective it would be of no assist- 
ance tous in our quest. Besides we do not know how this 
power of election was exercised and whether it was in any 
way limited. Asto the hereditary monarchies again we no- 
where find the rules of succession. It is even difficult to say 
whether these were impartible offices, specially in view of the 
fact that later on we find monarchs dividing their monarchies 
amongst several sons. All that we can say is that from those 
Vedic texts where a particular deity is styled the king because 
of his priority in birth we may draw the inference that analogous 


1 Rigveda X. 124, 8,173. Ath. Vedal.g, III. 4. IV. 22. 

2 Royal power was not very secure,—expulsion of kings are 
very often spoken of, and we hear of their efforts to recover possession 
(waa ) Ath. Veda III. 3,4. Kath. Sam. XXVIII. 1. Tait. Sam. 
II, 3, L : 
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provisions must have bes prevalent in human societies ; and 
when we remember how people model their Gods according to 
their own surroundings, we may rest assure that the 
inference would not be very wrong. Yet it is very difficult 
to assert that any rule of primogeniture crystallized in 

Vedic India. 
Hitherto we have occupied ourselves with a period when 
m ., the Aryans were first settling in India and did 

e age of artificial 

and complex ceremo- not as yet spread throughout the country. 
The Rigveda is indeed full of stories of 
such migration, and there is no dearth of materials to show how 
these Aryans were mostly occupying themselves with war 
against the aborigines, and were busy settling themselves in the 
conquered tracts spreading out in all directions by clearing 
forests and rendering forest lands fit for cultivation. Gradual- 
ly however the struggle is almost over, the aborigines are 
almost completely vanquished and the Aryans become well 
settled in India. The period about which the Brahmanas 
form our sources of information is the one which marks the 
end of all external struggle giving these settlers ample leisure 
for turning their minds to other serious matters. It marks the 
most important period in the social and mental development 
of India, the Brahmana literature representing the intellectual 
activity of a sacerdotal caste. The religion becomes, highly 
ceremonial. In the place of simple hymns of the Rigveda 
we have the complex and apparently meaningless ceremonials 
of the Yajurveda and the highly artificial systems of the Brah- 
maņas. Speaking of the Brahmanas it has been rightly remark- 
ed that “for wearisome prolixity of exposition, characterised 
by dogmatic assertion anda flimsy symbolism rather than by 
serious reasoning, these works are perhaps not equalled 
anywhere.”* Yet the charge against the sacerdotal caste 
that it is this caste “which, by turning to account 


1 S, B, E., Vol. XII, Introduction. 


‘246 _ ‘FHE LAW OF PRIMOGENITURE 
l 

the religious instincts of a gifted and naturally devout 
race, had succeeded in transforming a primitive worship 
of the powers of nature into a highly artificial system of sacri- 
ficial ceremonies, and was ever intent on deepening and extend- 
ing its hold on the minds of the people, surrounding its own 
vocation with the halo of sanctity and divine inspiration ” seems 
to be unjustifiable. It cannot be doubted that the primitive 
worship was losing its simplicity even before the introduction 
of the caste system. Even during the period of Rigveda, 
hymns were gaining supernatural virtues and mysterious effi- 
cacy. The ceremonial restraints were, as has been said by 
Spencer, the natural consequences of the desire to follow the 
less understood worship of the powers of nature instituted by 
the ancestors. The devout belief in the efficacy of invocation 
and sacrificial offering which pervades most of the hymns of the 
Rigveda, and which may be assumed to reflect pretty faithfully 
the religious sentiments of those amongst whom they were com- 
posed, was equally shared by those who gradually formed the 
Jater sacerdotal caste. If the sacerdotal class gained in social 
position, it was partly because of this religious sentiment of the 
people and partly due to their own superior gift of sacred utter- 
ances. Even during the period of Rigveda priests, though 
not as yet forming a distinct caste, were looked upon with 
considerable amount of respect and reverence. His superior 
culture and habitual communion with divine rulers of the des- 
tinies of man would naturally entitle him to a place of honour 
by the side of the chiefs of the clans or the rulers of the king- | 
dom. In Rigvedic India priests did not form a caste by them- 
selves. Yet even during that period the religious service seems 
to have been of a sufficiently advanced nature to require some 
kind of training for the priestly office, and we hear of family 
priests of Rigvedic kings. «As time goes on the simple cere- 
monials of the ancestors become less and less intelligible, and _ 

consequently more and more formal and complicated, necessitat- 
ing the distribution of the sacerdotal functions among distinct 
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classes of priests. These priests thus gradually formed a 
distinct class,—became the Brahmans. Equally with the people 
they believed in the ceremonies and in the artificial rules of 
performance of them. The exclusive devotion of these priests 
to culture, their learning and noble charaoter, and the devout 
belief of the people including themselves in the efficacy of the 
sacrificial offering, gradually raised them to a supremacy over 
the people—over the Kyatriyas as well. | 

We might stop. here to see on whom in the family fell the 
duty of sacerdotal office before the formation of a priestly caste. 
It is indeed difficult to answer this question from the Rigvedic. 
texts. Ina hymn addressed to Agni we are told that he (Agni) 
alone stands as the invoker of the deities amongst the sons of 
Manu and he is the owner of their riches.’ It is however not 
at all safe to infer from such passages as this that the primo» 
genitus in the family was its priest. Indeed the Rigvedie 
texts rather seem to indicate that all the members including the 
females did take part in the religion. As regards the story of 
the Kuru brothers, Devapi and Santanu, given by Yaska in his 
Nirukta, it only gives us the practice prevailing at some later 
period. The story of Sunasepha too does not help us much in. 
solving the question for Rigvedic India : the story is the pro» 
perty of the post-Vedic age, and if it speaks of the primogenitus : 
having the right to the sacerdotal office,’ it only shows the rule 
prevailing in the post-Vedic age. 

Popular religion during this period also became more and 
more complicated, and the theory of after-life existence with 
which ancestor worship is intimately connected underwent con- 
siderable change. In the Rigveda we do not hear of the 
Pitris returning again on earth. But during this period these 
Pitris go to the world of the fathers, thence to the ether, thenee 


Š a) 


1 Rigveda I. 68, 4. 
s qha A vN fi: | 
ayaa minà 29 824 miaa (Ait. Br. VII 18.) 
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again to the Moon. “Having dwelt sake till their good works 
are consumed, they return again that way as they came, till they 
attain some birth the nature of which depends on the nature 
of the works done by them while living here during previous 
birth.” tadaa rents, «aera Tra 
madman rAd A a@aqi* Ancestor worship no doubt 
continues as of. old, but it undergoes some change in the 
detailed ceremonials, or rather it becomes complex and full of 
ceremonials. The faith in after-life existence is not shaken ; 
the necessity for food supply for such existence becomes more 
and more felt till “this food the fathers make their lives’ sus- 
tainer.’’* Men begin to give monthly offerings to the Petrzs,® 
paying special attention to a limited number of them: ‘‘ The 
fathers of our father, his grandfathers, these Pitris shall they 
worship with oblations.” + The limit to the number of Pitris to be 
worshipped was perhaps a necessary consequence of the change. 
in theory of after-life already noticed. It might also be due to 
the breaking up of joint families already adverted to as a result 
of friction between cousins. In the whole literature of this 
age the word ata% almost always means anenemy.’ Naturally 
no one could rely on such an enemy for his sustenance in after- 
life. Possession of a son thus gains another important string 
to its bow, although even now a sonless man can, if he con- 
ducts himself well in this life, reach the highest heaven.’ 

We have already remarked that this is an age which may 
very well be characterised as the age of artificial and complex 


1 Chh. Up. V. X. 4 to 7. 
? Ath. Veda. VIII. X. 23. 
3 Ath. Veda, VIII. X. 19. 
+. Ath. Veda, XVIII. II. 49; Sat. Br. II, VI. 1, 34and 36; also II. 
4, 2,23. 
© àn nafa: area R area: | 
way Ca: Sia way A ay waq Ta: | (Ath. Veda X. 3, 9. 
(See also Ath. Veda II. ro. 1.) 
¢ 2 aan: anata: ot gfe aot amaa 
a agaia ote mare we afa Aenm: a (Ath. Veda XVIIL 11, 4, 7.) 
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ċeremonials. Indeed everything natural has a tendency of growing 
into an artificial system. At its touch even the natural position 
of the Vedic eldest brother crystallizes into certain rules of con- 
duct during this age. We have examined the position of the 
eldest brother in Rigvedic India, and what seems to have been 
natural deference due to seniority develops many hard and fast 
rules. Here for the first time we are told of yfĝat ! and we- 
ferg.’ These are sinful persons according to the Yajurveda 
Samhit&, Parivett&é denoting an elder brother who is not married 
even when his younger has taken a wife, and Agredidhigu or 
Agredadhus being the man who wed a younger sister while the 
elder is as yet not provided with a husband. These indicate no 
privilege attached to the position of the Primogenitus. If any 
inference indeed is legitimate from them, they speak of the 
onerous nature of the duties involved in the priority of birth 
rather than any privilege or right. 

Here we may notice a few passages from the Sätra literature 
where we have some direct indication of the 
social position of the Primogenitus. In 
Sankhayana Grihyastitra we find the folllowing 
passages: “Some declare that the domestic fire should be 
kindled at the time of the inheritance, or that after the death 
of the householder the e/dest one himself should kindle it.’’® 
Narayana, while commenting on this, says, ‘the eldest son r the 
son who after his elder brother’s death becomes the eldest.’ 
According to Paraskara Grihyastitra “the setting up of the 


Social position of the 
first-born, 


Ath. Veda, VI. 1112, 3. © 
Kath. Sar., XXXI. 7. 
Kapisthala Sath., XLVII. 7. 
Mait. Sath., IV. 1, 9. 

Tait. Br., HI, 2, 8, 1r, 
Vajasaney! Sath., XXX. Q. 
Mait. Sarh., IV. 1, 9. 
S. B. E., XXIX, p. 13 (Tr. by Oldenberg). 
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Avasathya (or sacred domestic) fire is performed at the time of 
his wedding or at the time of the division of mheritance accord- 
ing to some teachers.” ! 

This kindling of domestic fire? seems to indicate setting up 
of a household establishment for the person who kindles it, and 
in case of division of inheritance, all the divided sons would no 
doubt have to set up their own establishments. In case the 
family remains joint the eldest brother would have to kindle it, 
and the household thus set up would be his household—he thus 
taking up the position of the father. It is interesting to note 
that at least in this matter lineal primogeniture is not recog- 
nised. In case of death of the eldest, the next brother shall 
have the right or rather the duty of setting up the fire. 

We have already seen how partition of inheritance has not 
been unknown even in the days of the Rigveda, and the stories 
of division® taking place even during the life-time of the father 
have already been noticed. Yet the normal post-Vedic family 
seems to have been joint. Even during the period of Mahabharata 
jointness is recommended, as is evident from the story of Gaza- 
Kachchhapa, where it is distinctly stated that the division of pro- 
perty by brothers is not commended by the sages.* Again 


1 ¢ S. B. E., XXIX, p. 271. 

3 The sacred fire kindled by a man is taken with him when dead, 
See Aévaldyana Grihya Sūtra, IV. 2, 1. 

3 Thus Manu is said in the Taittirlya Samhita to have divided 
his property among his sons omitting Nabhanedigto. | 

In Aitareya Brihmana the division is said to have been by Manu's 
sons during his life-time. 

= According to Jaimintya Brahmana again the sons divided the pro- 

‘perty while their father was alive. 

According to Pafichavitbéa Rrahmana the father might prefer any one 
during his life-time. 

Taittirlya Sarbhité seems to indicate that the elder sons were pre- 
ferred. Women were excluded from partition. 

4 Mahābhārata Adiparva, Chap. XXIX. 
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Indra recommends Vasu to settle in the country known as Chedi, 
and his reason for this recommendation is that the brothers 
there live jointly.! The latter no doubt might imply that joint 
families in other parts of the country were rare. But then it 
speaks of a period much later than the one under our observa- 
tion. 
There is ample indication of the fact that in the post-Vedic 
age the Primogenitus has secured for himself 
potters of Primo Some position of consequence in the family. 
The Aitareya Brahmana says ° :— 


MsN Al UW AT MIST, Wa Saat AN | AASTA, 
ABA A WI AE ETE, Fa Sarat AA | Ra aaa xia, ww: 
I THAT Wavy Tat wala............ eT F Sal MBIT ASIA 
masa, Asa award aaa at n RA, aana & aw 
Za wera Anasa sia AA Gl eT Aen Vara 
ar Agai mart a wd Bz | 


No doubt in the above extract we equally find indications of 
struggle for keeping up the position of the eldest. Already 


1 [bid Chap. LXIII. i 

2 Ait. Br. Pafich. IV. 25 or Chap. XIX, Khanda IV, 25: 

“ The twelve-day sacrifice is for the first-born. He who first per- 
formed it became the first-born among the gods. It is the sacrifice for 
a leader. He who first performed it became the leader among the gods. 
The first-born, the leader of his family, ought to perform it alone, then 
happiness lasts all the year where it is performed.” 

“ The gods once upon a time did not acknowledge that Indra had 
the right of primogeniture and leadership. He said to Brihaspati, ‘ Per- 
form for me the twelve-day sacrifice.’ He complied with his wish. 
Thereupon the gods acknowledged Indra’s right of primogeniture and 
leadership.” i À` 

“He who has such a knowledge is acknowledged as the first-born 
and leader. All his relations agree as to his right to the leadership.” 

(See Sarvadhikary, T. L. L,, 2nd Ed., p. 174.) 


452 THE LAW OF PRIMOGENITURE 

his position is on the wane, and it is necessary for him to invoke 
‘the aid of gods to secure him in it. Yet it seems clear enough 
that the eldest son had a claim to leadership and was the head 
of the family in the normal condition of its jointness. 

That the position of the eldest son was of some conse- 
quence in these days appears also to be indicated in the story 
of Sunahéepha already noticed. When Visvamitra offered to 
adopt Sunahéepha the latter would not agree unless and until he 
is given the position of the first-born in the adoptive family. 


a wera frfa aia wa afa: wide fafirnfag:, TT 
qa yanynaatary yana a ware wait: aa aa at 
WISTS TM Ae) aasia: wadat aa genfa a ware 
franrfaet east A a gari WMA AS HAT VY! saat za a etd 
aa à alow eft | 


Professor Sarvadhikary says, “ It is clear from the passages 
quoted above that the first-born was the leader of his family 
and was entitled to the family property as his birthright; or in 
other words primogeniture was the settled law of succession in 
ancient India.”? It is unfortunately not clear how that 
conclusion can be drawn from the above texts. On the 
contrary it seems to point to a different conclusion: Devarita 
was made the eldest son in Vi8vamitra’s family ; yet so far as 
the adéptive family was concerned he became owner in “eq” 
and ‘&g’—and could still inherit from the family in which he 
was born though he was only the second son in that family. 

Thus it is difficult to say that in private succession the 
rule of primogeniture prevailed in the post-Vedic age. No 
doubt passages like “ they distinguished the eldest son by the 
heritage”? may point to a different conclusion; yet taking all 


i Ait. Br, XXXIII V.17. " 

T.L. L, p176. 

3 Tait. Sarh. 

See Prof, Sarvadhikary, T. L. L, p. 177. 
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the texts and circumstances into consideration we shall not be 
very wrong if we say that there was no hard and fast rule of: 
primogeniture in the post-Vedic successions. 

Yet the primogenitus is looked upon with special commen- 
dation, and special ceremonies are attendant upon the first 
conception.’ The first-born again has special duties towards 
the Pitris and his position in this respect is onerous. 

Before leaving the subject it is necessary for us to have a 

glimpse of the land system prevailing in India 
nto edie Lande during this age. There are materials in the 

post-Vedic literature that might indicate a 
sort of feudalism prevailing in the country. But we shall first 
of all give the texts on which we want to rely. 

In the Satapatha Br&éhmana we are told, “ Being about to 
build the Garhapatya he sweeps its site with a Palāśa branch. 
For when he builds the Garhapatya he settles on the place; 
and whatsoever builders of fire-altars there have been, they are 
indeed settled on this earth; and whenhe sweeps he thereby 
sweeps away those settled there before him thinking “lest I 
should settle on those already settled.” 

“Yama hath given the settlement on earth to this 
sacrificer. For Yama indeed rules over the settling on this 
earth, and it is he who grants to this sacrificer a settlement on 
this earth.” i 

“The fathers have prepared this place for 'him.? For 
Yama is the Ksatra (nobility or ruling power), and the fathers 
(deceased ancestors—fùæ) are the clansmen ; and to whomsoever 
the chief (Kgatriya) with the approval of the clan, grants a 
settlement, that settlement is properly given: and iħ like 
manner does Yama, the ruling power, with the consent of the 


! Saskh. Grihya Sūtra, I° 22; I. 24. 
Aévalayana Grihya Sūtra, I. 13, 1; I. 15, 1. 
P&raskara Grihya Siatra, I. 16, 18, etc., etc. 

3 Vedic Index, Kgatriya, p. 203. 
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Pitris (the clan) now grant to this sacrificer a settlement on 
«this earth.” 

Elsewhere in the same Brahmana we find: * But Tandya 
used to say ‘surely the bricks possessed of prayers are the 
nobility and the space fillers (lokamprina) are the peasants ; 
and the noble is the feeder, and the peasantry, the food; and 
where there is abundant food for the feeder, that realm is 
indeed prosperous and thrives.’ ” 

It would appear from the above extracts that «faq had 

__.. 7 some special place in the land system of these 

Kgatriya, his posi- : à 

tion in tbe leaud- early days. Who these Kgatriyas were is not 
saa easy to answer. Professors Macdonell and 
Keith say: ‘“ The evidence of the Jatakas points to the word 
‘Khattiya’ denoting the members of the old Aryan nobility who 
had led the tribes to conquest, as well as those families of the 
aborigines who had managed to maintain their princely status 
in spite of the conquest. In the epic also the term Ksatriya 
seems to include these persons; but it has probably a wider 
signification than Khattiya, and would cover all the royal 
military vassals, and feudal chiefs, expressing in fact, pretty 
much the same as the barons of early English history. 
Neither in the Jatakas nor in the epic is the term co-extensive 
with all warriors ; the army contains many besides the Kgatriyas, 
who are the leaders or officers, rather than the rank 
and file.” ?! 

Whatever that be, so far as the period under our review is 
concerned even Macdonell and Keith agree that the Kgatriya 
stands as a definite member of the social body, ? and the earlier 


1 Vedic Index, Kgatriya, p. 203. 
2 Ath. Veda, VI. 76, 3. 4. 
XII. 5, 5, 44. ‘ ' 
Vaj. Sai., XXX. 5. 
Ait. Br., VII 24. 
Sat. Br., 1, 3, 2, 155 IV. 1, 4, 5, 6, etc., ete. 
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use of the term in the Rigveda is exclusively connected with 
royal or divine authority.’ It is neither possible nor necessary 
for us to determine what persons were included in the term 
Ksatriya. That it covered the royal family may be regarded as 
certain. There is another term, Rajanya, in the Vedic literature, 
which seems to mean almost the same class of persons, 
though there are passages to indicate that these two were 
not identical. In Aitareya Bréahmana, for example, we are 
spoken of Rajanya asking a Ksatriya for a place for aqy.’ 
It would scarcely be correct to say that Kegatriya in ‘the 
Vedic times denoted the warrior class. In the Rigveda’ 
and later‘ we are told of persons other than Kgatriya 
regularly fighting. 

Towards the common people, Ksatriya in these early days 
stood in relation of well-nigh unquestioned superiority, and 
Vaisya, the Vedic and post-Vedic agriculturist, is described as 
tributary to another. They are said to be Harel Aaa, WAATI, 
qaratasia,’ and all these epithets were perhaps used to 
define the relation of the nobles and the agriculturists. If any 
inference is legitimate from these it may be taken as sufficient 
indication of how these agriculturists were at the mercy of the 
nobles. We are informed amq mamai sum after’ 
and all these go to show that though the relative position of 
the Kgatriya and Vaisya had perhaps nothing to de with 


1 Rigveda, IV. 12; 3; 42,1; V. 69,1; VII. 64,2; VIII. 25, 8; 
56,1; X. 109, 3. 

2 Cf. Paich. Br., XXIV. 18, 2; Kath. Sarh., XX. 1. 

8 Rigveda, I. 69, 3; 1 26, 5; IV. 24, 4; VI. 26,1; VII. 79, 2; ” 43, 6 : 
VIII. 18, 18; 96, 15. 

4 Ath. Veda, IX. 7, 9. Gaut., VII. 6; Vasig., II. 22, 

6 Kath. Sarh., XVI. 4 ; XXI. 10; XXII. 9; XXIX. 9g, Io. 

Ait. Br., II. 33; Sat. Br., XI, 2,7, 15,16; Mait. Sarh., IV. 4, 9, 10; 
6, 8, etc. 

6 Ait. Br., VII, 29. 

1 Kath. Satb., XXVII, 4. 
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property in land, there was a sort of feudalism unconnected 
with landed property prevalent in ancient India. | 

We have noticed elsewhere what is the significance 
of the Vaisya’s being devoured at will, and how some 
scholars have asserted that this leads to the conclusion 
that the king was the land-owner, the cultivators only 
holding it with his leave and licence; while others found in 
it only a political power unconnected with any question of 
ownership of land. It is however beyond our purpose to 
examine these different conclusions. All that we might notice 
here is that the passage quoted above from the Satapatha 
Brahmana goes far to show some sort of communal control over 
landed property. No stranger, it seems, could be introduced 
even by the king unless and until the consent of the community 
was secured. So far as the members of the community are 
concerned there seems to be little doubt that they held 
lands as their separate properties, and we are not in a 
position to say how far individualism developed so as to 
override the ownership of the family. Rules relating to 
inheritance of landed property do not occur in this post-Vedic 
literature, and we cannot say whether or not division of land 
was possible. Aught that we know there appears to be 
nothing in the post-Vedic theories of ownership which would 
prevent such a division. 

If there is not much in the post-Vedic literature to enable 
us to say with certainty that primogenitary rules prevailed in 
private succession, the material is equally scanty for ascertain- 
ing the rules of regal succession in these ancient days. We 
have already observed how different scholars have differently 
interpreted texts, some asserting hereditary monarchies in 
ancient India while others only speaking of an elective system. 
If indeed elective system was the one that prevailed in those 
days it would follow that in royalties only single succession 
was possible. That to begin with the election by the people 
was the only mode of succession in headships or kingships, there 
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seems to be little doubt about that. The gradual supersession 
is marked by the next stage where in the place of election we 
find ‘recognition’ by the people. The powerful monarchs 
yradually succeeded in securing the throne to their sons; yet 
time was not yet ripe when they were in a position to assert 
proprietary rights in the throne by dividing the kingdom among 
their sons. No doubt in later India we hear of kings making 
such division; but that must be a later development. 

In the Satapatha Braihmana we are told “andto him who 
is his (the king’s) dearest son, he hands that vessel, thinking 
‘ May this son of mine perpetrate this vigour of mine.’’’! 

“ He then returns to the Garhapatya fire, his son holding 
on to him behind, and offers with ‘O, Prajapati, than thee none 
other. hath encompassed all these forms: for whatsoever 
object we sacrifice, let that accrue unto us! This one is the 
father of N. N!’—him who ts the son, he makes the father, 
and him who is the father, he makes the son: he thereby links 
together the vigour of both of them.”? According to the cere- 
monial of the Black Yajus the offering of the residue takes place 
at the house first of the favourite son, and then of the queen. 
Taittirlya Sarhhitā also gives in details the same ceremonial 
with some variation.’ ; | 

The above ceremonial takes place after the king has been 
presented to his people by the Purohita; ‘‘ Him, the $on of 
such and such (a man), the son of such and such (a woman)— 
whatever be his parentage regarding that he says this ;—‘ of 
such and such a people '—that is to say, of the people whose 
king he is;—'This man, O ye people, is your king, Soma is 
the king of us Bréhmanas!’—he thereby causes everything here 
to be food for him (the king) ; the Brāhmaņa alone he excepts.” * 


Sat. Br., V. 4, 25 8. 
Sat. Br., V. 4, 2, 9. 
Taitt. Sarh., Vol. II, p. 154. 
Bat, Br., V. 4, 2, 3. 
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- But we do not find king’s eldest son in the ceremonial. We 
are told of his favourite son, of his dearest son; and if anything 
can be gathered from this it seems to point to an epoch when 
kings have already had acquired the right of choice amongst 
their son. 

It will be interesting to note here that if primogenitary 
rule at all prevailed in regal succession, it must have been 
lineal primogeniture. We find in the same Brihmana a passage 
which indicates the position of the king’s brothers : “ Brahmana 
then hands to him (king) the sacrificial sword... ......... the 
king hands it to the king’s brother saying ‘Indra’s thunderbolt 
thou art, therewith serve me!’ Thereby the king makes his 
brother to be weaker than himself. The king’s brother hands 
it either to the Sita or to the Governor, the latter, on his turn, 
handing it over to the Griémani and the Grimani to a 
tribesman.” The king’s brother is an officer of the highest 
rank, but king’s vigour is linked only with that of his son. 

Western scholars place the Sūtra period as contemporane- 
ous with the first rise of Buddhism. Literary 
compositions belonging to the periods earlier 
than the one under our review, all claim divine origin and abso- 
lute authority perhaps to check religious reforms. During the 
Brahmana period the Sarhhitās have already become sacred and 
unintelligible, the whole period being busily occupied with 
systematising and interpreting the strains of forefathers. Even 
the Bréhmana literature was sacred and divine, and any ques- 
tioning of these based on individual reason was heretical. 
Such stringency was devised, it is suggested, to check religious 
reforms and it must have, for a period, succeeded in attaining its 
object. Hindus have always been devout and peaceful, and 
their disposition has never been such as would embark them 
easily on hazardous experithents, on reforms, specially in the 
field of religion. Yet the very devoutness in them must have 
revolted against such theories as would deny them any access 
to truths, and if theories could for a moment check reforms, it 


Sitra period, 
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ultimately led to a revolition—it led to the rise of Buddhism. 
Buddhism meant the overthrow of a system which had tried to 
maintain its position by an appeal to a divine revelation, and 
Buddha directed the strenuous oppositions to the exclusive 
privileges of the Brihmanas. One great merit of Buddhism 
was that it was a system of easy devotion, open to all, and 
those who were frightened by the difficulties of Brahmanical 
science began to embrace Buddhism where there was no such 
difficulties. But the Brahmanas could ill afford to lose their 
hold on the people; and to remove the difficulties in teaching 
Br&hmanical tenets, Saunaka, Kātyāyana and others adopted 
the novel system of Sūtra.! 

Whatever that be, the rise of Buddhism marks 
the development of egalitarian ideas and in this res- 
pect is antagonistic to the growth of primogenitary 
rules. It must, however, be said that the new principles 
involved in Buddha’s tenets did not disfavour respect for 
seniority. | 

In order to find out the law for this period it is no longer 
necessary for us to grope in the dark. We have more definite 
informations about the rules of law during this period in the 
Siitras and Sambhitas, though, of course, much intermixed with 
matters religious and moral. 

It is unnecessary to tell you that the family organization 
of the Aryans of this age was patriarchal. We have already 
noticed that it had been so even during the Vedic age. Nor is 
it necessary for us to proceed to ascertain the conditions leading 
to the formation of the patriarchal organization. Paternity, we 
are told, is shown in history when there is established an individual 


1 Max Miller. 

This might have been the reason for the prevalence of the Siitra- 
literature. But that Siitras were composed even at an earlier period 
‘seems evident from the fact that Yaéska quoted legal rules in the Sūtra 
style, evidently, from some Dharmasiitra existing at his time. 
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control in the form of matrimony,’ and the law of marital 
union at first depends less on the law of relationship, not to 
speak of affection, than on the law of property and authority.’ 
That paternity is a derivation of the right of ownership 1s 
proved by diverse facts. One of these proofs is traced by 
scholars to the ancient Aryan language, particularly in the 
Vedic literature. “A father, in Sanscrit, is called a ‘patar,’ 
owner, or ‘janitar’ creator. Inthe Vedas the two terms are 
joined, forming pitajanité.® Such a conjunction, and later such 


a confusion, of the conceptions in the language are sure indica- 
tions of the influence of property rights in the development of 


masculine family.’ 

The earliest patriarchal groups seem to mean the paternal 
administration of the property in the interest of the family. 
Whether or not it is possible for a savage, “with his selfishness 
and without any idea of justice or sentiment of responsibility” 
to administer the goods and chattels in the interest of his family, 
such a system of paternal administration did, as a matter of 
fact, prevail in Vedic India, and these Vedic Aryans were 
neither savage and selfish, nor without any idea of justice and 
sense of responsibility so as to render the existence of the 
system impossible. We have already noticed the extent of 
paternal power in Vedic India, and have seen how, even in that 
early age, the father is almost the owner of the property belong- 
ing to the family, But we are not certain whether the property 
included land as well, and whether the early Vedic families were 
not still the migrating ones, so that not being as yet able to 
establish: itself in certain places its indefiniteness hindered 
extensive cultivation of land. with the result that land was not 
yet valued much. Later on however the family became well 


Miraglia, p. 655. 

Vinogradoff, p. 197. 
Cf. Rigveda, IV. 17, 12. 
_ Miraglia, p. 655. 
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established in certain places, and it is only when the family thus 
becomes certain, and establishes itself in certain places, when 
the occupation of territory becomes settled, in consequence of 
the increasing congestion of inhabitants, that the appropriation 
of land assumes strict forms. The Smritis and Sitras contain 
abundant materials concerning property in land, and before 
proceeding to discuss the law relating to it, it will be 
necessary for us to review the nature of a Hindu family 
during this period. We have observed that an ordinary 
Vedic family was joint. We read in the Rigveda of a 
bride who is invited to take charge of a household where 
she would find her parent-in-law and many other relations: 
she is invited to “be a queen over her father-in-law, 
mother-in-law, husband’s sisters and husband’s brothers.” ! 
During the Rigvedic age the joimtness of the family 
seems to have been the rule though, of course, partition was 
not impossible; 7 and we have seen how gradually during 
the later years, partition became more common. Yet jointness 
remained the rule and the Sūtras very often refer to the 
common management of families which have outgrown the 
stage of the primordial group of father, mother and children. 
In the Dharmasitras and Smritis, the institution of joint 
family is indeed considered chiefly from the view-point of its 
possible dissolution by partition. Vasistha,” for example, 
speaks of partition amongst the brothers and gives rules 
of law for the purpose without a. word as to how the 
affairs would stand in case there be no partition; while 
Gautama‘ gives a rule as to what happens in case the 
brothers would not come to a division though he too mainly 


Rigevda, X. 85. 46. : 

Stories of division have already been mentioned. 
Vasistha Sarbhita, XVII. 

Gautama Samhité, XXIX. 
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¢ 
speaks of rules of partition as more commendable. Manu 
says: 


BE fag age eke wae URA | 
wae Gaal aaar fe eta: & 
wae Wag Zwart fads waa: | 
inggu ada fret aar we 


“ After the death of the father and of mother, the brothers, 
being assembled, may divide among them- 

comgin’s rales of suo Selyes in equal shares the paternal estate ; for 
they have no power while the parents live. 

Or the eldest alone may take the whole paternal estate, the 
others shall live under him just as under their father.” And like 
Gautama he too is of opinion yaafaaka vigai. za fina. 
This however does not mean in any way that partition was 
the normal consequence of the decease of a householder.’ 
The sons of a householder generally continued to manage their 
affairs in common as before; but it was advisable from a juri- 
dical point of view to anticipate the possibility of partition, and 
to lay down rules as to the relative rights of interested persons. 
“The supposition that ine the ordinary course of affairs, 
common management remained the usual expedient is 
supported by the fact that right through recent history, and up 
to our times, Indian families keep together as far as possible and 
submit to division only with great reluctance.” * We have 
already referred to texts in the Mahabharata which would sup- 
port the above view of Prof. Vinogradoff. The Mahabharata,’ 


1 Manu, IX. 104, 105. « 

3 Ibid, WI. See also Vishnu, XVII; Yé&jfiavalkya, II, 118, 119; 
Baudhfyana, lI. 38. l E <« | 

8 Vinogradoff, p. 262. 

4 Vinogradoff, p. 262. 

ë Adiparva, XXIX. 
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m its story of Gaja-Kacchapa, tells us of the fate of two brothers 
who desired to come to a partition, and the reading of the text 
at least points to the fact that though law made it possible for 
a younger brother to claim partition, practice must have been 
otherwise, and public opinion must have been very strong 
against such claims. There the desire to partition is 
characterized as due to ignorance and is condemned as always 
resulting in enmity of brothers. Similarly Indra speaks very 
highly of the inhabitants of Chedi because there the brothers 
always remain joint.’ 

Prof. Jolly in his Tagore Law lectures says that partition of 
property was entirely unknown in the earliest period of Indian 
Law. What we have already said above would make it 
sufficiently clear that the statement ts not altogether correct. 
It would be incorrect to say that partition was entirely unknown. 
Instances of partition are to be found even in the Vedic literature. 
Prof. Ghosh ? views these instances as indicative of the fact 
that in ancient India, without a disposition zter vivos by the 
father, the eldest or the most capable among the sons took the 
entire inheritance as Prabhu or Lord of the family, and that 
partibility amongst brothers owed its origin to the natural affec- 
tion and sense of justice of the father who to secure the rights 
of younger sons, made it a point to divide his wealth during his 
life-time. Prof. Ghosh however altogether ignores the fact that 
the Vedas speak also of partition amongst brothers during the 
life-time of their father and sometimes perhaps against his 
desire. When the family chose to remain joint, no doubt the 
eldest very often managed it and this must have been the 
„outcome of the wish to organize the family as strongly as 
possible under the natural leadership of an efficient householder. 
This sometimes runs counter to the idea of patria-potestas and 
we are told of sons becomihg fathers when fathers grow old; and 


! Mahabharata, Adiparva LXIII. 
3 T.L.L,, p. 16. 
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there are hymns? in the Vedas which have been taken to 
contain a reference to a father exposed by his children. But 
it is difficult to say if the invariable rule in Vedic India had been 
that the eldest shall succeed in exclusion of all other sons. 

If not asa rule of law, yet as a custom, primogeniture 
seems to have been the practice in these ancient days. The 
Gaja-Kacchapa story and the other texts already referred to 
would indicate that though the eldest would be the head of the 
family and would hold the property, the younger brothers would 
not thereby be excluded altogether. They had claim toa 
share; but the public opinion was against the assertion of such 
a claim. 

Yet seniority of birth could not altogether be ignored. 
Even Apastamba, who has rightly been characterised as a 
revolutionist ? and who was indeed a great individualist,’ had 
to say that “after having gladdened the eldest son by choice 
portions of his wealth, a man should, during his life-time, divide 
his wealth equally amongst his sons.” He admits that 
according to some the eldest alone inherits and in some countries 
“gold or black cattle, or black produce of the earth is the share 
of the eldest.” But being of opinion that “the preference 
of the eldest son is forbidden by the Sastras ” he declares that 
all sons who are virtuous do inherit. Thus Apastamba, though 
opposed to the law of primogeniture, recommends that in 
dividing his property the father shall gladden the eldest son 
with some choice portion of his wealth. But all 
the ancient law-givers were not of the same 
opinion. Gautama, the earliest amongst them would tell us: 


“ae fig: gar wad i fret cafe agafa tesa 
af ot pia fen! iana g haafi 


 Gantama, 


Rigveda, VII. 51, 2. 
3 Prof. Sarvadhikary, T.L.L. (2nd edition). 
3 Ibid. 
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aangua A e: Mrr 
feubaradt urniga aqueraad alae: nA at ern at 
Gis: mana awed aed ge: gat aia ener: 
aya ene, Feat ania sew g E 
wai at uB adai naaraana wafaite.......anwe 
qag AA Fraangqeimngy ABNA UNMNANYA- 
TaN u ze NAJAT 1” 

“ After the father’s death, let the sons divide his estate, or, 
during his life-time, when the mother has ceased to menstruate, 
if he desires it; or the whole estate may go to the first-born ; 
and he shall support the rest as a father. But in partition there 
is increase of spiritual merit. (The additional share) of the 
eldest son consists of a twentieth part of the estate, a male 
and a female (of animals with one row of front teeth such as 
cows), a carriage yoked with animals that have two rows of 
front teeth, and a bull. (The additional share) of the middle- 
most shall consist of the one-eyed, old horn-less and tail-less 
animals, if there are several. (The additional share) of the 
youngest shall consist of sheep, grain, iron utensils, a house, a 
cart yoked with oxen and one of each kind of other animals. 
All the remaining property shall be divided equally. Or let the 
eldest have two shares, and the rest one each; or let them each 
take one kind of property, (selecting) according to seniority, what 
they desire, ten heads of animals ; but no one brother shall take 
ten one-hoofed beasts or ten slaves. (If a man has several 
wives) the additional share of the eldest son is one bull (in case 
he be born of a later married wife). But the eldest son being 
born of the first-married wife (shall have fifteen cows and one 
bull) ; or let the eldest son who is born of a later-married wife, 
share the estate equally with his younger brethren of the first- 
married wife ; or let the special shares be adjusted in each class: 


of sons according to their mothers.” ?  ..,...00 


1 Gautama, XXIX. 
34 | 


966 THE LAW OF PRIMOGENITURE 


This Rgi also tells us 

a May Aaaama agaa acre 
seetenens faar nia fama | 

` Vasistha, According to Vasistha : 

Wm wel ete TAME mga VHA AVY afew ae 
a ard avioncoia 4 aaa.. a awe anna 
Ga Qed awa gal ete emg uaaa: ya: aafaa? 
PRINT n 

‘The eldest receives two shares, and the best of the kine 
and horses. The goats, sheep, and the house belong to the young- 
est; black iron, the utensils and furniture, to the second.”...If a 
Brahmana have Brahmani, Ksatriy& and Vaisya& wives, the son 


by Brahmani wife shall take three shares and that by Keatriya, 
two, the rest taking equally. 


Vigyu. Visnu tells us ; 
fam aq gary feria ae Geer magnit nn? ay 
Magda afta... ... aT UT wy Iq gar nage 
amq wad ena fing) aa MAATS array | 
eaga Aq nid ånga: | ypy | we Seager 
amA gaad aq aer awa aa ag agma aqfe- 
waria: Reade ARa: aN 
amaa: ATT Rag amaA menad A RTT I ware 
afaarsargergasaaa faut: wa ates aAA gw 
Wat AST anna ATTRA Marea! A TNNT: | 
Ta AMUN MAA A SNE AA MNN 
WITTY! i Ser a AIT aÀ gal eat e 
ger fasta) MASTA MUVEI OU J: UN 
areca waaa waa art ag ai ce iian 
Aima ufana west Am: wa ma fA 
at afarqa gal erat a a aget ia AAA 
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ATTA wi yi wa A fare ANA ar 
Seat gat aai wer awl frat ARTAR TiN ITI, 
Ua Te 1 Aaya ATT aTWRfaTaa wae: | AE 
TIAA AAS Aes) qe: qa RA qaqa: gT: | 
ARA at vfs: aka fetes) ......aaruigan warn: 
meq: | Aea Asg gq a A aAA aA: 
yaya aimada anA aan 
IRA wa pN aA a meN- 
SUIS A Ny ANTARI AN yA wa mATaATAN- 
uana waa 1” * 

“Ifa father makes a partition with his sons, he may dis- 
pose of his self-acquired property as he thinks best. But in 
regard to wealth inherited of the paternal grandfather, the 
ownership of father and son is equal.......If there are four sons. 
of a Brahmana (springing from four different wives) of the four 
castes, they shall divide the whole estate of their father into 
ten parts. Of these, let the son of the Brahmani wife take four 
parts; the son of the Kgatriya wife three parts; the son of 
the Sidra wife, a single part. Again, if there are three sons of 
a Brāhmaņa (by wives of different castes), but no son bya. 
Sūdrā among them, they shall divide the estate into nine parts. 
Of these let them take each in the order of his caste, shares 
amounting to four, three, and two parts of the whole. 
respectively. If there is no Vaisya among them, they 
shall divide the estate into eight parts, and take four 
parts, three parts and one part respectively. If there is. 
no Kgatriya among them they shall divide it into seven 
parts, and take four parts, two parts and asingle part res. 
pectively. If there is no Brāhmaņa among them, they shall divide. 
it into six parts, and take three parts, two parts and a single part: 
respectively. If there are sons of a Kgatriya by a Kegatriya, a 
Vaisyā and a Sūdrā wife the mode of division shall be the same, 


ıt Vignu Sarhhitā, XVII and XVIII. 
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Again if there are two sons of a Brahmana, the one belonging to 
the Brahmana and the other to the Kgatriya caste, they shall 
divide the estate into seven parts, and of these the Brahmana 
son shall take four parts ; and the Kgatriya son three parts. Again 
if there are two sons of a Br&éhmana and the one belongs to the 
Bréhmana, and the other to the Vaisya caste, the estate shall 
be divided into six parts; and of these, the Brāhmaņa shall 
take four parts ; and the Vaisya, two parts. Again, if there are two 
sons of a Br&ahmana, and the one belongs to the Brahmana and 
the other to the Sūdra caste, they shall divide the estate into 
five parts; and of these, the Braihmana shall take four parts; 
and the Sidra, a single part. Again, if there are two sons of a 
Bréhmana, or a Kgatriya, and the one belongs to the Kgatriya 
and the other to the Vaisya caste, they shall divide the estate 
into five parts; and of these, the Kgatriya shall take three 
parts ; and the Vaisya, two parts. Again, if there are two sons of a 
Brahmana, or a Kgatriya, and the one belongs'to the Kgatriya, 
and the other to the Sidra caste, they shall divide the estate into 
four parts ; and of these, the Kgatriya shall take three parts; 
and the Siidra, a single part. Again, if there are two sons of a 
Brahmana, or a Kşatriya, or a Vaisya, and the one belongs to 
Vaisya, and the other to the Sidra caste, they shall divide the 
estate into three parts; of these, -the Vaisya shall take two 
parts ; and the Sūdra, a single part. If a Brahmana has an only 
son, he shall take the whole estate, provided he be a Brāhmaņa, 
Ksatriya or Vatsya. If a Kgatriya has either a Ksatriya or 
Vaisya son the rule shall be the same. If a Vaisya has a Vaisya 
son only (the rule shall also be the same). (And so shall the 
_only) son of a Sūdrā (be sole heir) to his Sidra father. A 
Siidra, who is the only son of a father belonging to a twice-born. 
caste, shall inherit one half of his property ; the other half shall 
devolve in the same way as the property of one who died 
without leaving issue...Sons who are equal in caste shall receive 
equal shares. A best part shall be given to the eldest, as his 
additional share. If there are two sons of a Br&hmant wife, 
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and one son by a Sūdrā wife, the estate shall be divided into 
nine parts; and of-.these, the two sons of the Brahman! wife 
shall take eight parts, and the one son of the Sidra wife, a single 
part. If there are two sons by a Sūdrā, and one son bya 
Brahman wife, the estate shall be divided into six parts; and 
of these, the son of the Brahmant wife shall take four parts, 
and the two sons of the Sidra wife together shall take two parts. 
Upon the same principles the ‘shares have to be adjusted in 
other cases also. 
According to Vzgnu, 


fam: ara fare yara fg | 
aaa fan: UTE aa a TR a! 


“ If (brothers), who after a previous division of the estate 
live again together as parceners, should make a second partition 
the shares must be equal in that cases and the eldest has no 
right to an additional share.” Baudhāyana ? enjoins that “a 
man may divide his ancestral property equally amongst all his 
sons without difference; or he may reserve for the eldest the 
best part ; or the eldest may receive in excess one part out of 
ten'and the rest may divide equally.” According to him “if 
the partition takes place during the life-time of the father, the 
cows, horses, goats, and sheep will fall to the share of the eldest.’ 

Manu. According to Manu® 


ay UGE RGE whe aac: TRR | 

way taa fraertinta fe staat: a 

wae Ua g ware fuel WaT: | 

Harequmagqaaa frat eer uj 
Visnu, XVIII, 41. 
Baudhayana, Praéna II, Kaova 2. 


Manu, IX, 104, 105, 1] 1 to 119% 
Manu gives the following reason for his proposition :— 


Oa raga ytra MN: | 
Ramage a a cary ae atia n 
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wd UVA LAT AT ATER | 
war aaka whae senfa 0 
ABA fN BUTT TÅLTE TEQ | 
AA nana Vy gA adaa: n 
Auga asa aq rat afaq | 
asa Agana Rat UTA RAR ways 
VAT TANAAN ANTATI! | 
ae araa nRT TEA N 
BWI a guala VATA ARN | 
aqfafaea Saag aa arate 1 
Us TYRANT ERTA Ny URUAR, | 
mrsa Aas VATS TATA N 
qaaa CCAS: Yale AAT: | 
smit aaia fà wail arafie: N 
mna Gara a srg ri RN | 
mian ai sisaa aA i 


“ After the death of the father and of the mother, the brothers, 
being assembled, may divide among themselves in equal shares 
the paternal estate; for, they have no dominion while the parents 
live. 

Or the eldest alone may take the whole paternal estate, the 
others shall live under him just as under their father. 


afayu eaafa l aaa A | 

a va wa: ga: aaan fag; u (IX. 106-107.) 
And it seems he traces primogeniture to some onerous origin, when he 
says: . 

fata qada gary at aag aitaa; | 

yafaa Ta ante waa: n 

we: He Teale fantaa ar gH t 

ww: eure MS at we: afecafea: n 

TTP vale: arate a frets T: | 

we vafady any u agg waren (TX. 108-110.) 
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Either let them thus live together, or apart, if each desires 
to gain spiritual merit ; for by their living separate their merit 
increases, hence separation is meritorious. 


The additional share for the eldest shall be one twentieth 
andthe best of all chattels; for the middlemost, half of that; 
but for the youngest, one-fourth. 


Both the eldest and the youngest shall take according to 
the rule just stated ; those who are between the eldest and the 
youngest, shall have the share middlemost. 


Among the goods of every kind the eldest shall take the 


best article, and evena single chattel which is particularly good, 
as well as the best of ten animals. 


But among brothers equally skilled in their occupations, 
there is no additional share among ten, some trifle only shall be 
given to the eldest as a token of respect. 


If additional shares are thus deducted, one must allot 
equal shares. But if no deduction is made the allotment of the 
shares among them shall be in the following manner :— 


Let the eldest son take one share in excess, the brother 
born next after him one share and a half, the younger ones one 
share each; thus the law is settled.. 

Let him never divide a single goat or sheep, or a single 
beast with uncloven hoofs ; it is prescribed that a single goat or 
sheep belongs to the eldest alone. 

Manu seems to give us a rule of lineal primogeniture, and 
this seems to be the reason why he says : 


qatar emina gagang ate | 
anqa ferrin: eaifefer weet eration: N 
“Ifa younger brother begets a son on the wife of the 
elder, the division must then be made equally, thus the law is 
settled.” | 
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Suad mura wie AIT | 
fran mari mae aaia A ary a 


“The representative is not invested with the right of the 
principal; the begetter became the principal on procreation ; 
hence one should give a share to him according to the rule.” 


Manu also gives the rule of law to define the relative position 
of sons by. different wives, and says :— 


Gu: Aire AE nET JAN: | 
aa aa faa: wifes aq erat way u 
vat sangeet deta © JANT: | | 
ANSA STATA ZATA HATA: N 
CHS Nat CBs Ez THAIN: | 
amt, gaa: Rat vache T ki 
aeng maai garrafa: | 

a Alaa Asaa waa UBT hl 
TMU ATA Yaw fray | 
AAG MAY HUA EAT Var n 


ATM UAT ATY ag ate fer: | 
atai gay måg fansa fafa: ayer: u 
MATT NE ARTET Vaz Y | 
finfi Qaatarisre ware: 4 
art zravatfem eras faga: | 
AAT BTA AATA a 
aa at feared agra aftered © | 
wala fani getter fafaa wefan n 


1 Manu, IX, 120-121. 
3 Manu, IX, 122-126, 
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eats m t Aia wPrrre: | 
Senger TE ws Tid TAA TA a 


WAIVE È aT: Te Gurfkoranty | 
ar waa ser f waa n’ 


“If there be a doubt, how the division shall be made, in case 
the younger son is born of the elder wife and the elder son of 
the younger wife, (then the son) born of the first wife 
shall take as his additional share one (most excellent) bull ; 
the next best bulls (shall belong) to those (who are) inferior 
on account of their mothers. 

But the eldest (son, being) born of the eldest wife, shall 
réceive fifteen cows and a bull; the other sons may then take 
shares accofding to (the seniority of) their mothers ; that is a 
séttied rule. 

Between sons born of wives equal (in caste) (and) without 
(any other) distinction no seniority in right of the mother exists ; 
seniority is declared (to be) according to birth. i 

And with respect to the Subrahmanya (texts) also it is 
recorded that the invocation (of Indra shall be made) by the first- 
born ; of twins likewise (conceived at one time) in the wombs (of 
their mothers) the seniority is declared (to depend) on (actual) 
birth, 

If there be four wives of a Br&hmana in the direct order of 
the castes, the rule for the division (of the estate) among the 
sons born of them is as follows :— 

_... The (slave) who tills (the field), the bull kept for imprégifating 
cows, the vehicle, the ornaments, and the house shall be given 
as an additional portion to the Brahmana (son), and one most 
excellent share. ° 


1 Manu, IX, 149+153. 
2 Manu, IX, 256. 
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Let the son of the Braihmant (wife) take three shares of the 
(remainder of the) estate, the son of the Kshatriyā two, the son 
of the Vaisy& a share and a half, and the son of the Sudr& may 
take one share. 


Or let him who knows the law make ten iis of the 
whole estate, and justly distribute them according to the follow- 
ing rule :— 


: The Brahmana (son) shall take four shares, the son of the 
Kshatriy& (wife) three, the son of the Vaisya shall have two 
parts, and the son of the Sudra may take one share. oS 


| All the sons of twice-born men, born of wives of the sali 
caste, shall equally divide the estate, after the others have given 
to the eldest an additional share. | oe 


We would now turn to Yajfiavalkya Samhita and see » how 
far the primogenitary rules are recorded by 
the sage. Yajiiavalkya draws a distinction 
between division worked out by father during his lifetime and 
that amongst brothers after father’s demise, and informs us 
that :— = 


Yajnavalkys. 


fare. fart gery Gaga N gery | 
was a Ramia Tey aT: Tafa: n? 
KE Gih da babo fafaga vanan 
aani wie: free: ga a 
iA TN: firey TARY TRR | 
mala Araura wA: a 


‘“ When the father makes a partition, let him separate his 
sons. at his pleasure, and give either the eldest the best share. 
or (if he choose) all may share equally ! ”. 

t Yaj,, Il 116, 
3. Yaj.; IL 118. 
° Yaj, II 119. . 
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oe The separation of one who is able to support himself 
and is not.desirous of participation may be effected by giving 
him some trifle. ` 'A distribution, made by the. father among 
sons separated with aradi or less share, is pronounced to be 
legal.”. 

“Let sons divide equally both the effects and the debts, 
after their parents, The daughters share the residue of their 
mother’s property, after payment of her debts. And the- issue 
succeeds in their default.” 7 | 

. ... Yajfiavalkya goes further and lays down : 


—aafentieg frat AA wet as firafa | 
m daai an afg farfara: w! 


“After the death of the father, if the eldest brother 
acquire any. wealth, a share of that belongs to tne younger 
brothers ; ; provided they have duly cultivated science.’ 

-As to sons born of wives belonging to different castes, 
Yajfiavalkya practically repeats his. predecessors and says : 


qaam: AAN ATTN: | 
qafa ira feng Rrenfirer: a? 


.“ The sons of a Brahmana, in the several castes, have four 
shares, or three, or two or one ; the children of a Kgatriya have 
three portions, or twos or one ; and those of a a two 
parts or one.’ 

According: to . Narada’ É whether the Tahe Uba 
ëqual shares to his sons or. give more wealth to some and less 
to others, such shall be their shares ; for the father is. thee lord 
of all.”. “After father’s death, he says, ‘let sons divide his 
wealth according to seniority: It should be known that the-eldest 

1 Yaj., I. 122. 
3 Yaj., II. 128. 
8 Colebrooke, 54. 
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receives a larger share upon partition after father’s death, and 
it is recorded that the youngest receives a smaller one. The 
test should take equal shares, and so should an unmarried 
sister.” = > ae 
It must not be forgotten that Narada gives us a mere 
commentary of Manu Samhita, and though Narada Samhita is 
supposed to be of date posterior to that of Yajiiavalkya, it 
must not be inferred that here in Narada we meet with a 
revival of the primogenitary rules. m 
Vrihaspati, another Samhitākār of the later years, gives us 
_ “ two modes of partition among heirs: one 
with attention to priority of birth and the 
other with equality of allotment,” and says that “the eldest, 
(or he who is pre-eminent) by birth, science, and virtuous quali- 
ties, shall receive (after the death of the father) two shares of 
the heritage and the rest shall share alike ; but he is venerable 
like their father; ” ! and Katyayana tells us that “ if a father, 
during his life, divide the property, he shall not prefer one of 
his sons, nor exclude one of them froma share, without a 
sufficient cause.” 
Here we might give the rules ta be faynd in the celebrated 
Arthasastra of Kautilya who? refers to the 
| rules observed among the followers of 
Usanasa and says “in the absence of quadrupeds the eldest 
takes an additional share of one tenth of the whole property 
excepting preciou: stones. According to Kautilya, father’s 
carriage and jewellery shall be the special share of the eldest : 
middlemost and youngest sons also should get some articles of 
the father. The whole property after deducting those things 
or including them may be equally divided among the sons, But 
an impotent eldest son shall have only 4 of the special. share 
usually given to an eldest, son. An eldest son, following 


Vrihaspati. — 


Kautilya. 


1 Colebrooke, 54. 
3 . Kautilya, H, 6. 
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eondemnable occupation of not observing religious duties shall 
have only + of the special share. According to Kautilya, 
primogeniture is decided by birth. The share of the sons by 
wives of different castes will be the larger, the higher is the 
easte of the mother, provided the inter-marriage is of the per- 
missible kind.’ Kautilya further tells us that the ene 
Sons are dependent on the eldest for their subsistence. 


The extracts have been given in full in order to enable you 
to mark distinctly the gradual decline of the rule of primogeni- 
ture, and the rise and progress of the principle of equal 
distribution. These Samhit&ékars proposed several modes 
of distribution. Professor Sarvadhikary is of opinion that 
the principle of equal distribution must have made consi- 
derable progress before the time of Gautama. Gautama 
indeed does not seem to favour the rule of primogeniture at all. 
According to him fm q watafe:—‘ there is an increase of 
spiritual merit in partition.” Professor Sarvadhikary ° says, 
“This in substance is a strong recommendation to divide the 
heritage among the sons of the deceased, and is a elear indica- 
tion of the inevitable decay of the principle of primogeniture. 
Let the eldest son, says Gautama, receive the whole estate, if 
the honour and prestige of the family must be maintained and 
if its corporate character cannot be destroyed. There is, 
however, a strong party in his time, who are staunch supporters 
of indtvidual rights, and who would on no account suffer the 
first-born to monopolise the paternal property and tyrannise over 
his brethren. The spirit of liberty is abroad, and the reign of 
iron despotism is over. All the brothers, the sons of the same 
father, must be treated as equals, and the first-born must not 
be distinguished from his brethren.” The principle of equal 
distribution however could not have the full support of public 


nfm sons have no right to any share, 
T. L. L. (2nd edition), p. 182. 
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opinion and theories like “ 8a sraa gat wafer maa” still 
had great hold over the community and the eldest son could 
not at once be stripped of all honours. Various principles. of 
distribution were advanced and the law of inheritance was 
anything but uniformly fixed. “ Different groups of families 
adopted different laws of inheritance and followed different 
rules of division.” The rule of single succession lost its binding 
force; but no other uniform rule was substituted in its place. 
“The corporate rights of the family and the independent rights 
of the individual members would not coalesce. They were 
blended and modified, and at last, long after Gautama published 
his laws, the principle of primogeniture had to give up the 
struggle, and yield its place entirely to its rival principle.”. We 
have seen how Yājñavalkya strongly advocated equality on 
partition of the paternal estate, and Mitakshar& condemns 
unequal partition as sinful. | 

It is indeed difficult to say what were the causes of the 
decline of the primogenitary rules. The very fact that the 
lawgivers had been in search for reasons to support primogeni- 
ture goes to show that people had already begun to question its 
propriety, and would not submit to it unless they are satisfied as 
to why there should be any preferential treatment of the first- 
born at all. Manu gives reasons and is of opinion that they 
are superior in merit, they are superior spiritually, and hence 
preference is due to them. This mode of thought gradually 
introduced others to be treated preferentially whose supe- 
riority also could not be ignored, and we find lawgivers placing 
superior in birth, science and virtuous qualities on an -equal 
footitg. | 

We have already oticed how our ancient — busy 
themselves with elaborating rules of law to regulate the relative 
positions of sons by different wives. The rules are really very 
significant and would lead one to think how far polygamy had 
a hand in the’ gradual decay of. primogeniture. Gautama, we 
have seen, gives us: three different: rules: for the. purpose. 
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According to him the son of the first wife would have some 
special allotment, or may take equal share with his elder brother 
by step-mothers who are junior to his own mother ; or the seniority 
of the brothers would be determined by the seniority of their 
mothers. Further difficulty would arise when the different 
wives would not all be of the same caste, and Gautama gives us 
detailed rules regulating the relative position of the sons in 
such cases also. The influence of polygamy in shaping the 
subsequent history of primogeniture has been estimated by Prof. 
Sarvadhikary in the following terms: ‘At the time ‘when 
Gautama was promulgating his rules of inheritance, a great evil, 
which is inseparable from the polygamous state of society, 
had become manifest. As soon as the old restraints were 
loosened, as soon as the family ceased to hold together, and 
the individual members freed themselves from the salutary 
subjection of the patriarch, the evils of the polygamy showed 
themselves. All the wives of the husband strove to secure his 
property for their own issues. The rule of primogeniture would 
have continued in full force fora very long time in India, had 
polygamy not existed in the country. Polygamy is adverse to 
the rule of hereditary succession. It requires no explanation to 
‘make it clear to you that, in polygamous societies, the form of 
primogeniture will always tend to vary. Many considerations 
may come into play in constituting a claim on the successioh ; the 
rank of the mother, for example, or her degree in ‘‘the affections 
of the father.” That the evil we speak of was creating 
important, changes in the laws of the country, is sufficiently 
apparent from the language of the older legislators. The riyalry 
between the first-married wives was growing intense, and our 
legislator had no alternative but to soothe the irritated feelings 
of termagant .wives, and to lay down that the shares of the 
paternal estate among the sons might be adjusted according to 
their different mothers.” This is how Professor Sarvadhikary 
accounts for the decayjof the primogenitary rules and it cannot be 
denied that there is much force in these remarks. Yet before 
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it was possible for these “termagant wives ” to do what acoord: 
ing to Prof. Sarvadhikary they did for their respective issuep, 
it must have been possible for the husband to determine ‘the 
suécession to his estate, and as soon as that was possible, 
primogenitary rule must have already been in the wane. If the 
institution could stand the rivalry of wives of the different małe 
members of an earlier joint family it seems hardly believable 
that the rivalry of co-wives would prove such a formidable fee. 

If Gautama says “aÙ at JAIRA fr,” no other 
lawgivers of that age seems to show any inclination to favour 
the exclusive right of the eldest son. They cannot mdeed deny 
that some respect is due to priority in birth and would either 
allot an additional share or give a choice portion of the weatth 
to these prior-borns. The hard-and-fast rule of primo- 
geniture has already become obnoxious and people have 
begun to question its propriety. Lawgivers are already 
called upon to support them by giving reasons and the one 
reason that suggests to them is some excellence, some superio: 
rity in the first-born. Objectors would perhaps ask what if 
any first-born would not have that superiority ? Manu at onve 
would answer “ surat 4 quafa umat wade.” Even then, 
however, he cannot deny that-“anfanfqea Za aa arra.” ! 
If the eldest son is not distinguished from others by pre-eminent 
learning or scientific skill his claim to any superior share or 
choice portion is gone. Such an eldest son is not, according 
to Manu, entitled to these additional shares. But even then 
some respect, however insignificant, is due to him on acdownt 
of his priority in birth. We have seen how other lawgivers of 
the age think almost similarly and are obliged to point out that 
some difference in the treatment of the eldest son is prescribed 
by popular usage. Apastamba, however, and after him Y&jfia« 
valkya, would not even allow these last vestiges of primegen® 
tary rules to stand; and if Apastamba was for giving to. the 
ie we H t Maun, IX, ns. oe eee 
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eldest son a present of some insignificant value, Yajñavalkya 
would make no distinction whatsoever and would enjoin 
“PUA Yar: firer amaai aay.” The inequality which 
Yajiiavalkya could think of was the one worked out by the 
father himself, and according to him : 


“Ramey Aaga, wena ARR Ganz | 
SUS AT Heats wey aT a unifa: u 
% * % * 


amaan aai AT: fara: aye: Ww”? 


The father may, during his life-time, dispose of his property 
among his sons in any way he thinks proper; and this seems to 
point to a stage prior to the complete decay of primogeniture. 
As soon as it becomes possible for a father to do whatever he 
likes with his property, as soon as property acquires this indi- 
vidualistic character, the very essence of primogeniture is gone, 
and if polygamy could indeed work any havoc in the matter 
it must have been active after that. But the right which the 
father thus gradually acquired in his property and which caused 
the decay of primogeniture was not long countenanced, and very 
soon it became impossible for a father to wield it to ‘work out 
inequalities. Katyayana would not allow a father to work out 
any inequalities whimsically : he would no longer be unrestrain- 
ed in the exercise of choice : good and sufficient cause for such 
unusual departure from the prescribed rule must be shown. 

One important question becomes pertinent at this stage. 
So long as it was open to fathers to make unequal division of 
the estate amongst their sons, it would be of supreme econ- 
sequence to enquire if it was possible for them. to make such 
divisions to take effect only after their death. Or in other 
words was it possible for them to exercise a sort of testamen- 
tary power ? The question whether the Hindus possessed 


1 Yaj. I, 116-118. 
36 
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testamentary powers has very often been discussed, and there 
seems to be little controversy over the matter. We have 
already discussed many texts of the Vedic age which indicated 
father’s power of disposal and distribution during his life-time ; 
but there is scarcely any material for saying that they ever 
enjoyed any testamentary power. In the corporate state of the 
family the exercise of power of disposal is naturally restricted, 
if not impossible ; but as soon as there was the slightest sign 
of the separation of the individual from the family, voluntary 
disposition of property became possible. But yet this was 
allowed only within a narrow limit. There is one instance in 
the whole of the Vedic literature where we find what we may 
take as an attempt at testamentary disposition, and we are told 
that the attempt failed. Reference has very often been made 
to the story of Nabhanedisto by various authors for the purpose 
of showing how property could be divided during the life-time 
of a father either by the father or by the sons themselves, 
perhaps when the father is old. It is however seldom noticed 
that the same story speaks of an attempt at a sort of testamen- 
tary disposal. He approached his brothers but they did not 
give him any share. He approached his father and his father 
could not, it seems, help him in getting a share. All that his 
father Manu could do was to advise him in the following terms : 


“afp aT TA Gala Mata aana F ws seag E 
maa ae sA tar aut aq aed wa fari aa eat 
zarfa i” | 


Nabh&nedisto accordingly approached these Angiras and 
on these Angiras agreeing to leave him their properties he per- 
formed the sixth-day Yajiia for them and they went to heaven. 


“od aAa mnara fee |” 


While going to heaven they left their property to Nabha- 
nedisto saying these thousands are all yours, O Brabmaga. 


1 Qit. Br. XXII, 9. 
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After the Angiras are gone to heaven Nābhānedisto proceeded 
to occupy the property when he was opposed by some one else. 
“a BATRA Gee: MUTT Silas WAH a Te AA 
a masaa daN at cengfeta i” 

The dispute was then referred to Manu, father of Nabhane- 
, disto, who had to decide against his son: “@ frq ada 
gam :” Itis indeed difficult to say why the transfer in favour of 
Nābhānedisto could not take effect. The only vitiating 
circumstançe seems to be either that the gift was a donatio 
moatis causa or that it was to take effect only after the 
Angiras are dead. 


When the family continued joint, when brothers chose not 
to come to a partition, it was the eldest of them who 
succeeded to the dignity of the patriarch. Manu, though of 
opinion that “gafat? wigan vuga,” does not 
ignore the fact that very often brothers would perhaps live 
joint and says : 


“sis va g aN fad waaite: | 
Rarerqunagqaaa frat qari’?! 


He gives his own reasons for this proposition and ‘says Ñ ®t 
msaa: aruia q faaa a? Gautama also speaks of the same 
rule and says Wey at GTA fawarey and he too is of opinion 
“ gafea g whafà:.” According to Harita the eldest son may 
become the patriarch even in the life-time of the father, if the 
latter is decayed ; and when Sankha and Likhita say that even a 
younger son may be the patriarch if mére qualified than hig elder 
brother, the little of primogenitary rule that might have been left 
is done away with. It is not clear what would be the exact 
position of such a patriarch.. Both Manu and Gautama seem 


i Manu, IX, 105. 
3 Ibid, 110. — 
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to lay down that such eldest brother shall take the entire 
estate, shall become the owner of the estate, only he shall 
take it subject to the charge of maintaining his younger brothers. 
It is however difficult to say what would be the position if the 
eldest brother would neglect to maintain the younger ones, or if 
the younger brothers would feel they are being neglected. Would 
not subsequent partition be possible ? When are these brothers 
to exercise their choice ? Manu at least seems to lay down 
that if the eldest brother would not properly behave, subsequent 
partition would be possible,’ and qsad aqu i uaii! 
qaraq, and nothing more. Apastamba refers to an opinion ac- 
cording to which the eldest son is the only heir; but he does not 
accept that as good law. Hārita and Sankha and Likhita declare 
him to be the manager only, the other brothers equally being 
the owner of the estate. Manu also seems to be of the same 
opinion ; otherwise it will be meaningless to say : m 


at AA fafargetta etre aag adaa: | 
, assis: eama farra a 


a MTA afad we: ga NRA N’ 


_. It appears that whether the family continues joint or not 
the eldest son has ceased to be looked upon as the sole owner 
of the estate. He may still be given the management of the 
household, but he is no other than a mere manager; and the 
right which the junior members have of maintenance is a real 
right given to them in lieu of their property kept in the hands 
of the manager. It is fo moral duty, but a fully developed 
legal duty, and its non-fulfilment can be met with penalties. 


1 This seems to follow from, Manu, IX, 204 : 


aafafery tafe RA wa ee wishes | 
ann ataut ay ate ragan: u 


"3 Manu, IX, 213, 214. ` 
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The eldest son after such ‘failure would have no claim to any 
special share in the subsequent partition. Some of these early 
lawgivers would connect the special share of the eldest with an 
invariable obligation on the part of such eldest sons to main- 
tain those brothers who are disqualified for taking any share? 
and if these lawyers are correct the special share ceases to have 
the character of any privilege at all. 


It becomes necessary for us to examine the land system of 
The land system of the period ; for there are texts which would 
t he period. seem to point to the fact that land was not 
always partible. The Dharma Sutras however are almost silent 
over the point, and individual property in land does not .seem to 
have been fully recognized even during this period. The 
chapters on inheritance and succession in Dharma Sutras do 
not indeed speak of landed property. In none of them any 
mention of land is made in assigning additional share to the 
eldest sons. | 


Gautama teaches us that afi’ cannot be sold and 


frafaral Usa a arrarena arena andes akan’ 


According to him wqwafadtataaferitt: and fà @asarae 
uafar. But all these may refer only to the present 
occupation of land without having any property or ownership 
in the soil. According to Kautilya all lands belong to the 
king who makes a grant of them to the people.*’ This 
gift, according to Kautilya, is made only for life and for 
restricted purpose.’ If those to whom it is given would 
neglect to cultivate then the king would be entitled to resume it 


1 See Kautilya, 

? Gautama, VII: afa tfvrnsas wartareyea | 

8 Ibid, X. ° a 

4 Kautilya, II, i: wama- yA- maaana 


~ 


5 Ibid, wa, waa- yain req | 
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and make a fresh gift to others: qarana aria: nrq ' ; or 
these resumed lands may be cultivated by village labourers : 
araaHaeeRt at wag: Such persons who take the lands 
as gift from the king would not naturally have much right of 
disposal, and Kautilya tells us ‘ar aea feed ay 
wa: ! anam amag warn giaa: n”? They 
can transfer the property only to another of their own 
class. The right of alienation is thus restricted without 
much latitude in the choice of the transferee. Though land is 
thus theoretically granted for the life of the first taker, 
Kautilya recognizes right of heirs to inherit the land * and we 
are told that in case a man would die leaving minor sons, elders 
among the villagers shall improve the property of such bereaved 
minor till the latter attains the age of majority.‘ Unprepared 
lands cannot be taken away from those who are preparing them 
for cultivation? and even according to Kautilya interest in land 
cannot be lost by adverse possession. Though it has 
been said that king was the owner of all land and no 
private individual had anything more than a mere right to 
hold it on condition of his bringing it to cultivation, there 
are rules which would go to show that a sort of limited 
„individual interest in land was recognised even in these 
early days. We are told in Kautilya that rich persons 
among kinsmen or neighbours may in succession proceed to 
purchase the land and other holdings. Forty more neighbours 
other than the purchaser shall congregate in front of the 
holding for sale, and announce it as such. If on crying aloud 
‘who will purchase this at such and such a price ” no opposition 


Kautilya, II, i. 

Ibid, III, 10 ; see also III, 9. 
Ibid, II, i p II, 5. . 

Ibid, II, i. 

mnr wut mRar—Kautilya, I, i. 
Kautilya. "TH, 10; III, 16. : 


© a A o V m 


THE HISTORY OF PRIMOGENITURE IN INDIA 287 


© 
is offered, the purchaser may proceed to purchase. When 
it is thus announced that the holding is going to be sold at such 
a price any one of the neighbours may offer to purchase it at 
that price. Even after this stage when the purchaser proceeds 
to purchase, the assembled neighbours may also bid for the 
land and it is sold to the highest bidder.' 


It will be interesting to notice here that these holders of land 
had not only to pay rent to the king : there seems also to have 
been some military duty attached to it, and Kautilya cites his 
teacher in support of the proposition that ‘land occupied by a 
high-born person is very productive ” for it supplies men to the 


army: wiam ga: aernerengutarantfcat 1’ ° 


Kautilya speaks of a sort of record of rights kept by the 
government. Plots of grounds as cultivated, uncultivated, 
plains, wet lands, gardens, etc., are kept recorded by the 
revenue-collector who also registers gifts, sales, charities, etc. : 
at a Am Sarat a aaa amu- amea- agag- 
ufcere-faaangy mA i 

From all that has been collected from Kautilya a sort of 
village system seems to have been prevalent in those days, 
and in the Dharma Sutras and Smritis of the age we find 
mention of many village officers. Manu tells us how property 
in land can be acquired and we are told “wrgweweee ZITTATE: 
wea aq.’ There are indeed texts which appear to 
recognize a right beyond that of the community ; but it is not 
clear whether such right is in the individual or in the family. 
It is significant that while speaking of boundary disputes Manu 


1 Kautilya, III, g. 
maaana faa Agaa: asa ae ama- wafi- 
gen zenfage Iag: | army THEY Swarr Saat agian a aie 
am qari wares aw: Am aft ogia Named wet ag’ Aa I......... añada 
gaat qai: Teena a | femanfraterven’ RNN | 
2 Kautilya, VIII, 4. 
8 Ibid, HH, 4. 
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could only think of dispute between two neighbouring’ villages. 
“atat aft agui feared uaii: ” says Manu aema aq 
Atai guatay Sag i! He is fully ses to the fact that people very 
often would quarrel over the boundary, ‘and says, @tarwia zui 
ater frei MA fardaq i? Yet it never strikes him that individual 
members of the same village or family may have similar depuls 
over the boundaries of their respective plots. 

It is however difficult to say that no individual right was 
recognized in land. Kautilya gives ample evidence of this 
individual right which, as we have seen, was also saleable. 
Even Gautama speaks of mortgage of lands.* However that be, 
there is hardly any material for us for saying how succession 
to these were governed in those early days. Usanasa tells us 
that land was impartible. If so, perhaps the eldest son would 
take it subject to the charge of maintaining the junior members. 
Vrihaspati restricts this rule of impartibility to a particular class 
of lands that were held for some special purpose in lieu of some 
service to be rendered by the holder. Here the rule of primo- 
geniture indeed might find a fertile field for its growth.. But 
the atmosphere seems to have been too hot for the purpose and 
even here primogeniture did not develop. 

But what was the rule of succession to principalities in 

these early days ? Itis generally believed that 
eae of succession to principalities being in the main political 

offices, succession to them have always been 
governed by some such rule as primogeniture.* Perhaps its 
assertion is mainly correct. Yet when we look to these early 
texts we are very often told otherwise. Mahābhārata gives 
numerous accounts of early subdivision of principalities. King 


1 Manu, VIII, 245. 

2 Ibid, 249. | 

8 Gautama, XII. qaynana 3 miareqeq | 

4 Phillips in his T. L. L. considers that succession in Zemindaries 
by primogeniture points to their descent from ancient Rajs (p, 64.) | 
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Vasu, we are told, subdivided his kingdom into five independ- 
ent principalities and gave them to his sons. Rāmāyana ‘also 
repeats such stories and Rama himself divided his kingdom 
among his sons and nephews. Kings thus professed to have 
a sort of ownership in the principality, and perhaps in this 
respect at least followed humble examples from private lives. 
Besides kings have already acquired a right to nominate their 
successors. The story of Sakuntalé and Dusmanta may be 
referred to for the purpose, and the whole conversation of 
Sakuntalé and the king is significant in this respect. There 
we find clear indication of the king’s power to nominate his 
successor. We have elsewhere remarked how the institution 
of Yuvaraj was in its inception only a means to elude election 
by people. The reigning king would associate one of his sons, 
usually the eldest, in the management of the Raj, and when 
such a son proves his worth or already gains in power by this 
association it becomes difficult for the people to overlook his 
claim and elect any other.’ Gradually: the institution supersedes 
election, and if the reigning king thus succeeds in eluding the 
right of election by people, the eldest son also gains a right to 
succession by the same insidious process. A custom develops 
in his favour, and when king Dasaratha is obliged to supersede 
the claim of Rama in favour of Bharata everyone urges only a 
contrary. custom in the family. Itis indeed significant thaf none 
says a word about Rama’s vight to be a Yuvaréj. That kings 
had power to appoint a younger son seems to be borne out by 
sufficient materials in these early texts. The story of Yayati 
and Devayani as given in the Mahabharata points to the same 


conclusion. 


Cf. Russian Law of Royal Succession. 
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CHAPTER VII 


THE HISTORY OF PRIMOGENITURE IN INDIA 
UNDER THE MAHOMEDAN RULE. . 


The Hon’ble George C. Brodrick ' may not be correct in 
his characterization of primogeniture as essentially a Feudal 
Institution, and Professor Maitland ? may be fully justified in 
remarking that “ Feudalism is a good word and will cover a 
multitude of ignorances;’’ yet it cannot be denied that 
Feudalism had some hand, at some stage at least, in the develop- 
ment of the institution. This feudal system is indeed no 
invention of the Middle Ages; it is the almost necessary result 
of the hereditary character of the Indo-Germanic institutions, 
when the tribe takes the position of dominant conquerors.® 
This tendency to establish a Feudal system, almost similar to 
that which prevailed in Europe is indeed traceable among all 
the tribes of Indo-Germanic blood which have conquered and 
ruled Indian Provinces. It is traceable in Rajpootana; and the 
Mahrattas and Sikhs had both established a similar system. 


Kautilya,‘ the great Hindoo politician, says “@firsratqqet afer 


But the Mahomedan genius was opposed to the feudal 

_ system. The Mahomedan system of govern- 

oa tr Fendal Ment was throughout a non-hereditary or 
arasan rather an antihereditary one, while the Hindoo 


system was essentially hereditary. A system of government 


System of Land Tenure, Cobden Sey Essay, p. 95. 

Collected Papers, Vol. I, p. 175. 

Cobden Club Essay, p. 148. 

‘‘ Land occupied by a high-born person is. very productive, as 
it supplies men to the army.’”—Kautilya (Vol. VIII, 4). | 
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which was opposed to heréditary offices, would naturally tend 
to become a highly centralised one, and the genius of such a 
centralised government was entirely opposed to any feudal 
system where officers would succeed to their office simply by 
descent." Mahomedan conquest of .India, therefore, gave rise 
to a struggle between these two opposite principles, and 
the Hindoo system ceased to develop and tended to decay 
under the Mahomedan rule. In the days when the Maho- 
medan rule was vigorous there was little intermediate tenures 
between the state and the people ; every intermediate man 
was only an officer of the Crown. But the ancient Hindoo 
system could survive in those Rajpoot states which were 
indulgently permitted to retain a self-governed position as 
tributaries, and among some border tribes never thoroughly 
subdued. 


On the fall of the Mahomedan rule the system partially 
re-developed in the Hindoo states which had a brief inde- 
pendent existence between the fall of the Mahomedan 
and the rise of the British power. These are but very few; and 
we shall miss an important link if we fail to examine the 
system prevailing in India on the eve of the Mahomedan 
conquest. 


Rajpootana seems to have been little influenced by the 
l ~ Mahomedan anti-feudal principle, and what- 
Rajpootana retains : k ; : 

pre-Mahomedan - in- ever institution we shall meet with here may 
give us an account of its predecessor in pre- 

Mahomedan days. We have seen that in the ancient 
Brahmanical accounts of our Hindoo institutions district officers 
are mentioned who seem to have filled much the same position 
in larger areas which the village headman fills in villages. They 
were lords of one thousand, of one hundred, or of ten villages, 


1 Phillips, T. L. L., p. 42. Also Cobden Club Essay, p. 148. 
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and were apparently hereditary officers. On the eve of the 
the Mahomedan conquest the village system indeed was the 
one prevalent throughout India. No doubt the Brahmanical 
theory was in a way in favour of cultivator’s proprietary right in 
the soil, at least in the suyface.* But they had to pay rent to 
the king and such rent was payable in kind. “ The collection 
of a tax of grain in kind demanded the employment of a great 
number of officers and under any other than the system adopted, 
their allowance would have taken up the greater portion of the 
revenue. The legislator, however, seems to have been fully 
aware that the agency of individuals employed in the vicinity of 
their homes may be purchased at a cheaper rate than when 


1 Cf. Manu, VII, 115-119: 

aafaa gateaaagfa aa | 

finia wag aeaciata T | 

MS Anq agaa NAR: ws: aq | 

waz mazaa eta} faif n 

firita d eal Aaa fadeaq | 
K uaz TAMAR Baqay WAR 4 

aia ua- mere nanfa: | 

waaay nAra ns By | 

amt gag yale fest ca gafa a 

ma Taare: aeenfaata; YTA i 

2 of Manu, IX, 44: 

geet fait meat AfA fae: | 

VSEE AQTA: LMA WTF U 
Private property in land seems to be evident from boundary disputes 
mentioned in Yājñavalkya II, 153-161. Compare and contrast Manu 
VIII, 245-265. Notice that Manu speaks of dispute over boundary 
between two villages only, whilst Yajfiavalkya contemplates such dispute 
betwéen owners of two adjoining fields. See Vasistha, XVI. As to sub- 
soil right see Manu, VIII, 39: | 

o fn gaumi erqatta w fat l 
qima wam åf a: i 


See also Gautama, “ frafarñ uq” Vasistha, XVI, Visnu o 
II, 35-36: 
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their duty calls them to a ‘distance from their families. The 
public officers of revenue and police in each district were, 
accordingly selected from among the proprietors of the 
immediate neighbourhood. 


We have already observed what Manu says of these officers, 
and what remuneration was payable to them. Halhed says, 
‘These officers, denominated gram-Adhipati, were appointed 
in every parish and were amenable to overseers of ten parishes, 
who were under the direction of Superintendents, whose 
jurisdiction extended over 20 parishes, who were subject to the 
authority of Presidents of districts containing 100 parishes, who 
in their turn, were subordinate to governors of Provinces 
consisting of a thousand parishes.” Halhed then continues,’ 
‘As the most numerous class of the Hindu population, that 
of the Sudras, was declared incapable of possessing any 
property whatever, it follows that no member of it could 
be a land-holder under the ancient Hindu Governments. The 
proprietary interest in the soil was vested in the Brahmins, 
Kheytres and Byres, and the Burrna Shunker or intermediate 
class, under the original Hindu Government.” * 


The Brahmins and Khetries, considering manual labour as 
inconsistent with their dignity,* and, to a certain extent, with 
their religious purity, avoided all personal interference with 


1 Halhed, Memoirs., etc., p. 6. 

3 Halhed, Memoirs, pp. 9-11. 7 

8 Cf. Vasistha Il:—az awifa maamaai amet mal gu 
maaga sie uaea and aq MAT ST OMT wE Tay) i 
Wie tae alanfeanmeagded: wat gen gear) waan afaina: 
adat gaad | wits: aaam Aad fama ag mfa mAN | 


Gautama X :—femitmasanfamt gi... Aana aaan- 
girq uzugi ad qaaa Gaa. Mamay afangar 
areataancs waste: RIAT... ° 

Manu IV and X, 76-129. . . . . . . Yājñavalkya. 


+ Cf. Manu, X, 84 :=—afa aferter wet a sfa, afrafgar ı 
| afd yfanta win wreanger a 
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agricultural operations as degrading and even sinful, and not 
to be resorted to except in cases of extreme necessity ; but they 
had no objection to profit by the advantages afforded by landed 
possessions, and were content to realize all the benefit which 
the legislator would seem (by declaring agriculture as a pro- 
fession, their peculiar calling), originally to have designed to 
secure to the Byre caste, by imposing on their Sudra servants 
and: slaves the labours of tillage, while they appropriated the 
crops.” 

-It will be interesting to notice here that though it is now 
admitted on all hands that once the village system was universal 
throughout the country, Manu, the great law-giver, who has 
practically embraced all subjects of legislation, has scarcely 
laid down any rule for the internal economy of villages and 
towns. Whatever inferences as to the prevalence of the village 
system in the days of Manu may be drawn from the fact, it 
can hardly be denied that such a śystem prevailed in India on 
the eve of the Mahomedan conquest. Each village in India 
contained within itself the seeds of an entire republic or govern- 
ment. “ Wars, deluges, pestilence, or famine may break it up 
for a time, but it has a tendency to re-unite which nothing can 
prevent.” ! Lieutenant-Colonel Briggs ° while speaking of the 
existent village system, says, “It consists of an agricultural 
corporation, owning all the land, at the head of whom is a chief 
elected by the corporation. It has at least one individual of all 
the crafts necessary to agriculture and essential to the comforts 
of rural life. . . . . . The land belonging to every town- 
ship is accurately defined, and the village officers abovemen- 
tioned are retained on the spot by the assignment of a portion 
of it to each. These lots are usually situated on the borders of 
the village limits, in order to give to the hereditary officers a 
perfect knowledge, under all circumstances, of the boundary of 


e 


1 Lt.-Col. Briggs, Land-tax in India, p. 35. 
? Ibid. 
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the township. . . . . The Government portion was origi- 
nally paid in kind, and its amount was taken from the gross 
produce, estimated according to the quantity of seed sown, or 
according to the actual crop. Each cultivator also contributed 
something as fees to all the village officers who received these 
fees in addition to the lands they occupied free of tax to the 
King.” Briggs then names gram-Adhikar, gram-lekuk, 
desadhikur and deslekuk as the several officers, some of 
villages, and some of districts consisting of several such 
villages. 
We have already observed how in proportion as the central 
ae Mahomedan power declined, old systems 
Moslem  iatisabloes revived ; and you all know such revival would 
oe be expected in the Deccan. Speaking of this 
Deccan, Lieutenant-Colonel Briggs’ says, “ In whatever point 
of view we examine the native government in the Deccan, the 
first and most important feature is the division into villages or 
townships. These communities contain in miniature all the 
materials of a state within themselves, and are sufficient to 
protect their members if all other governments were withdrawn. 
Each village has a portion of ground attached to it, which is 
committed to the management of the inhabitants. The bound- 
aries are carefully marked and jealously guarded. They are 
divided into fields, the limits of which are exactly knowns each 
field has a name, and is kept distinct, even when the cultivation 
of it has been long abandoned. The result of the several 
reports received from Mr. Elphinstone is his conviction ‘ that 
a large portion of the ryots (cultivators) are the proprietors of 
their estates, subject to the payment of a fixed land-tax to 
Government that their property is hereditary and saleable, and 
they are never dispossessed while they pay their tax ; and even 
then they have for a long period (at least thirty years) the right 
of reclaiming their estate on paying the dues of Government.’ 


1 /bid, p. 4l. 
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Again, an opinion prevails throughout the Mahratta country 
that under the old Hindu Government all the land were held by 
(meetassies) hereditary landlords and that the oopries (tenants) 
were introduced as the old proprietors sunk under the tyranny 
of the Mahomedans. The Collector of Poona states, that the 
general division of husbandmen are two: tulkaries, men who 
cultivate their own fields ; and oopries, or tenants who cultivate 
lands not their own. A third class exists, called wandkary, a 
temporary tenant, who, residing in one village comes for a 
season to take land in another. The tulkary is a mirasdar, 
Tul signifies a field, and tulkary, the owner of land. He is 
considered, and universally acknowledged by the government, 
to have the property of the lands he cultivates.” 

The patel or chief of the landed corporation was the head 
of the village and the representative of the people as well as of 
the Government. Elphinstone thus describes the existence of 
the local officers in the Mahratta country: “A turuf is com- 
posed of an indefinite number of villages ; it is under no parti- 
cular officer. Several turufs make a Pergunnah, which is under 
a desmook (literally chief of the district) who performs the same 
functions towards the pergunnah as the Patel towards the 
village. He is assisted by a despandia (writer of the 
district) who answers to the Kool Kurney or village registrar.” 
These‘desmooks and despandias are universally believed 
in the Mahratta country, as being officers appointed by 
some former government; they were perhaps the revenue 
officers of the Hindu Government.’ These officers still hold 
the lands and fees that were originally assigned to them 
as wages ; only the offices have been hereditary. 

The picture of the village system given for the Deccan 
is the same as in Rajpootana, with’ this modification that the 
Hindu landholders who cohstituted the hereditary village 
landed: proprietary paid revenue not to the king, but to some 


1 Cobden Club Essay, p. 163. 
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feudal superior to whom the revenue had been assigned as a 
reward for services, or as a provision for the support of 
military establishment. 

In Rajpootana also Patel was the ancient gramin who was 
originally elected by the villagers and was the headman of 
the village. This Patel or gramın used to represent his village 
in all matters and he alone was responsible to others for the 
liabilities of the village. He was in fact the one bond between 
the king and the cultivators ; and when the Marhattas attacked 
Rajpootana it was these Patels who used to be imprisoned 
till they could satisfy the plunderers by paying what these 
considered as due from the village.’ 

These Patels have no doubt had their own ancestral lands 
or Bapota. But besides these they would have some lands 
given to them as Patel, and gradually when they succeeded 
in making their office hereditary the distinction was hardly 
kept in mind. 

We have already referred to the feudal system of 
Rajpootana. That there was such a system 
prevalent in Rajpootana is borne out by ample 
evidence. In fact the entire military organi- 
zation of the country was based on this system; the sardars 
and samantas were all bound to render military service, 
because for this they were given landed estates. The intro- 
duction of soldiers paid in money is ascribed to one Jagadhar, 
friend and adviser of Bioy Singh of Marbar; and it is 
said that Jagadhar had to devise this means in order to 
counteract the influence of feudal sardars who were intriguing 
against Bijoy.” - 


Rajpoot Feudal 
systoin, 


1 See Tod’s Rajasthan. 
Notice how these „facts gradually made these Patels more 


powerful. | 
2 Tod, Rajasthan, Marbar. These were called ‘Saindhabi 


soldiers.’ 
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The system prevalent seems tó have placed Samantas as 
chiefs of subordinate principalities. They were almost absolute 
monarchs in their own principalities ; only they had to render 
military service to their emperor, the Rana, and theoretically 
at least might lose the principality if Rana desired to resume 
it... The Samanta would divide his ‘principality into districts 
and villages and give these to Sardars who in their turn would 
be liable to render military service to the Samanta. The Rana 
seems to have retained some control even in the internal 
management of these principalities; but we do not know the 
exact nature of this interference.’ | 

Primogeniture seems to have been the rule of succession 

_ in these principalities and in the states held 

Rajpeut Principalities by the Sardars. In fact the feudal system 

of Rajpootana has sometimes been appraised 

as the result of this rule of succession to principalities. When 

the eldest brother succeeds to the principality the younger 

ones are given landed estates and must be Samantas or Sardars 
to their eldest brother. 

That Primogeniture was the rule of succession to prin- 
cipalities is evident to any one who reads the history of 
Rajpootana. Yet the reigning chief seems to have had some 
right in the selection of his successor. We are told that King 
Khoman retired from kingship and made his youngest son 
Jagaraj king at the advice of the Brahmins of his kingdom.’ 
Ananga Pal, King of Delhi, similarly placed Prithviraj on the 
throne in supersession, it seems, of the claim of Joychand.‘ 
Samar Singh, brother-in-law of this Prithviraj and King of 
Chitore, placed the charge: of his kingdom in the hands of 
his youngest son Karna while he was called upon to come 


Ibid. 
Tod, Rajasthan, 
Ibid. 


Ibid, see pp. 190, 229, 286-288, 293, 432. 
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in aid of Prithvi against the Moslem atack of India.! On 
this, Samar’s eldest son left Chitore for good and his another 
son went to Nepal and became the founder of the Gilhote 
branch of the Rajpoots. You know the story of Padmini and 
of Alauddin’s attack of Chitore, and how Lakshman Singh, 
the then king, had to make his twelve sons kings in succession. 
The rule of succession prevalent in Rajpoot principalities 
was one of lineal primogeniture.? Yet Lakshman Singh placed 
after Arisingh, his own third son and not Arisingh’s eldest 
son on the throne.’ Then again King Ajoy Singh, the 
second son of Lakshman Singh, who alone of the sons of 
Lakshman was spared in the war against Alauddin, was placed 
on the throne in supersession of the claim of Arisingh’s son 
and he in his turn* placed the rajtiké on the forehead of 
Hamir, son of Arisingh, ignoring the claim of his own son 
Ajin Singh.’ You know the story of Chanda; how Chanda 
was made to promise to his father Lakshman Singh that 
if Lakshman Singh would have a son born of the womb 
of the Marbar princess that son would be king and Chanda 
would be his Samanta. Lakshman Singh had such a son 
and this son Mukul, though younger, ascended the throne. 
This also took place during the life-time of Lakshman 
Singh, who placed Mukul on the throne and retired to the 
forests. o 


1 Tod, Rajasthan. l 

3 See succession to Surjamalla. Surjamalla of Marbar had five 
sons, Bharga being the eldest. Bharga died during the lifetime*of his 
father leaving a son Ganga, This Ganga succeeded Surjamalla though 
his uncles were alive. 

8 Tod, Rajasthan. 

4 Ibid. . S 
| 5 Marhatta Sivaji was a descendant of this Ajin Singh. See 
Tod, Rajasthan. 

¢ Tod, Rajasthan. 
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It is needless to multiply examples. In all these cases 
however the former king was still alive and 
Property in the i ; 

ditone. it seems, a sort of property in throne was 
recognised in the king who thus was able 
to dispose of it as he chose. On his death, however, the 
‘succession seems ordinarily to have been governed by the 
rule of primogeniture. There are however cases which would 
go to show that even here the reigning prince might 
have some control. We are told that Rana Udoy Singh 
had twenty-four sons and he selected his youngest son 
Jagamal to be his successor after death. He made this 
selection a few days before his death; but Jagamal was 
to succeed only after Udoy Singh’s demise! The Sardars 
and Samantas did not however submit to this selection and 
though Jagamal became king after Udoy Singh, he was soon 
dethroned by the Sardars and the famous Pratab Singh, his 

eldest brother, was placed on the throne.’ 

The story of Bhim Singh might be mentioned here to show 
-that the rule of primogeniture in royal succession was the rule. 
Rana Raj Singh had two queens ; Bhim Singh though born 
first was born of the less favourite one, Joy Singh being born of 
the favourite queen. Raj Singh wished that his younger son 
Joy Singh should be king after him; but the rule of primogeni- 
ture stood in the way. He contrived to make his eldest son 
Bhim Singh take an oath that he would not stand in the 
way of his younger brother, and if Joy Singh succeeded to 
the throne it was only because true to his words, Bhim 
: gave up the throne.’ 

Tt will be interesting to notice here that while the Moghul 


1 Tod, Rajasthan. | 
2 Pratab made several new ’ grants of landed property for military 
-purposes.—Tod, Rajasthan. See also how Vinsore was conquered by 
Sakta Singha and how Pratab gave it to Sakta as a fief Caman) 

s Tod. 
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empire was on its wane, the three Rajpoot Kingdoms of Mibar, 


Marbar and Ambar formed an alliance and signed a treaty of 
which some of the terms were not in keeping with the primo- 
genitary rules. Ambar and Marbar, you know, had marriage 
alliance with the Moghul emperors. This lowered them in the 
estimation of true Rajpoots, and the Rana of Mibar would never 
have any matrimonial connection with these families. On the 
decline of the Moghul rule, Ambar and Marbar found out their 
folly, and, anxious to regain their lost social position, gave up the 
Moghul cause, and came to Rana Amar of Udoypur. The 
Rathore and Kusabaha, after a long time, regained their position 
by swearing that never hereafter would they have any con- 
nection—political or matrimonial—with the Moghuls. By the 
treaty it was settled that if any girl of the Shishodiya family be 
given in marriage in the family of these Rathore and Kusabaha 
chiefs, sons born of such princess shall ascend the throne of those 
chiefs.’ This no doubt was not at all consistent with the custom 
of primogeniture prevailing in these principalities, and students 
of history know what amount of disorder and dispute was due to 
this attempt at variation of the rule.’ | 
We have hitherto spoken of military fiefs of Rajpootana. 
But services of other kinds also used to be paid in land. We 
should only mention the ‘thud’ lands of Mibar and the 
‘thuadars.. These thuadars were also looked upon as 
officers of the king having specified duties assigned to them.’ 
Ministers and the civil servants also held fiefs for their 
services. All these offices were necessarily impartible and 
must have originally been non-heritable also. Gradually how- 
ever we find most of these heritable, though still impartible: 
and following the example of regal succession, primogeniture 


t Tod, Rajasthan. s 

See also the several letters written by several chiefs to the Rana, 
? Thid. See the trouble over Madhu Singh's succession. 
3 Cf. Sangram Singh’s account given in Tod’s Rajasthan. 
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seems to have been adopted as the rule of succession in 
‘them. 

It will not be out of place here to notice that the Chiefs,- 
Sardars and Samantas had power of adoption and their adopted 
son was a recognised substitute in cases of succession. We. 
hear of such adoption having been made by the widow of 
Sardar Mahasingh of Pokarna and we know what troubles 
followed this adoption. Similarly Sakta Singh, brother of 
Pratab Singh, was adopted by the chief of Salumbra. This 
Salumbra chief subsequently had sons born of his own body 
and we are told that by this subsequent birth of a son of the 
body, Sakta Singh was debarred from succeeding to the chief- 
ship. The adopted son’s position was thus very precarious 
when the estate was impartible. 

We have seen how during the reign of Lakshman Singh, 
his sons had to become temporary kings so that they might 
satisfy the Goddess of Chitore by sacrificing their royal blood 
in war against Alauddin. Once again when Sangram Singh’s 
infant son ascended the throne, the same Goddess had to be 
pleased by the same contrivances. Bahadur Shah of Gujrat 
attacked Chitore, his motive being almost similar to that of 
Alauddin. The Sardars and Samantas after a prolonged debate 
arrived at the conclusion that a temporary king must ascend the 
throne and sacrifice himself before the Goddess: otherwise 
Chitore cannot be saved. Devalraj Baghji agreed thus to sacri- 
fice his life and became the temporary king. These stories 
really remind us of Dr. Frazer’s substitute kings and point to the 
onerous responsibilities of early kings. 

” Rajpoot law of primogeniture ensures an immutable right of 

3 the eldest son. And we have seen how fathers 
E ea of desirous of securing the throne to their 
| favourite ypunger sons, in most cases, by more 
youre wives, can do that only when the eldest voluntarily re- 
linquishes his claim. Yet this immutable right seems to have 
been only a matter of custom. Vestiges of earlier power of the 
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father to supersede the eldest are not wanting in the annals of 
Rajasthan. We have heard many stories of selection by the reign- 
ing chief and in one instance we have been given an account 
of a custom by which the father is required to give a sort of 
recognition to his eldest son. The story of Bhim Singh may 
again be referred to where Raj Singh, the king, instead of 
fixing the insignia to the arm of his eldest son Bhim Singh, did 
give it to his younger son, Joy Singh. We donot know what 
would have been the effect of this if Bhim Singh had not 
given up his claim to succession. That this was not always 
an empty ceremony seems pretty certain from the anxiety 
shown by the Sardars and Samantas when they heard of this 
mistake. 

Though in Rajpootana primogeniture in legal succession 

. . seems always to have been the rule, the princi- 
Principalities not 
necessarily impartible, palities were not necessarily impartible in the 
| eye of the ancient Hindus. We have already 
noticed how ancient kings very often treated their principalities 
as private properties and divided it among their sons. Mysore 
may supply an example for such partibility of principality. 

We need not stop here to refer to the romantic origin of the 
Hindu house of Mysore chiefs. Those who feel interested in it 
would better refer to Wilk’s Mysore. Betad Cham Raj was a 
king of this romantic family and we are told that he partitioned 
his kingdom among his three sons. Succession of Dud Deo 
Raj also indicates disregard of the rule of primogeniture; this 
Dud Deo Raj was not his father’s eldest son. Yet in regal 
succession we find the rule of primogeniture even in this family 
and this must have been a custom grown subsequently.* In 
private succession however there was no such privilege reserved 
for the eldest son." 


1 The Revenue system of Northern Circars was that of a village 
community (see Fifth Report),—the village officers being later on 
- hereditary. 
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At the period preceding the Mahomedan conquest the 
countries to the north and west of Bengal were divided into 
different principalities, each under its respective Rajahs. 
Bengal itself was partly, if not wholly, in the same situation ; 
and these Rajahs were the predecessors of some at least of our 
Bengal zemindars. The rule of succession in such principalities 
was that of primogeniture by custom, though never kingdoms 
were pronounced indivisible by any direct sacred authority. 

We have now reached a period in Indian History when we 
_must be prepared to meet with conflicts of law, 
and the first thing of much importance for us 
would be to exainine how law and justice used to be administer- 
ed during this period. According to Mahomedan precepts 
ʻa Judge must be Moslem, adult, sane, free, male, of irre- 
proachable character; sound of hearing, sight and speech; 
educated, and enjoying a certain degree of authority in matters 
of law. Such an authority can be attributed only to one who 
understands the Koran and the Sonna, and all the texts relating 
$o Jurisprudence.” ' Colonel Galloway in his “ Observations on 
the Law and Constitution of India, etc.” informs us that “ during 
the whole period of the Mahomedan History in India, though 
we have seen that Hindus were employed even at the head of 
other departments, we have never heard of a Hindu Judge....” 
If thisis so, and if “no Mahomedan Kazi could ever have 
been found to administer the laws of Manu,” ? it becomes an 

important question how law used to be 
Beanie de, administered so far as the non-Moslem sub- 
jects of those Moslem Emperors were con- 
cerned. The principle of personal law does not seem to have 
met with recognition inthe Mahomedan system. “The more 


Mahomedan poriod. 


! Minhaj et Talibin, Bk. 95, Chap. I, Sec. I, p. 500. 
See also Sir Abdur Rahim’s Muhainmadan Jurisprudence, p. 389. 
According to the Hanafis a woman may be a qadi. 

2 Galloway’s “ Observations, etc., etc...,...... ere aa 
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tolerant princés may have sanctioned indulgences in cases of 
private succession, where the interests of the Hindus alone were 
the subject of discussion, but in /orojudice, a question of private 
right, even of inheritance among Hindus, could not have been 
decided except by the Mahomedan Law, which accordingly 
provides for such questions, and declares that they are to be 
determined as between Moslems.” ! Col. Galloway bases his 
remarks on a passage in the Futwa-ool-Alamgeree, a_ celebrated 
work on the Mahomedan law, compiled in India under the 
patronage of Aurungzebe expressly for the government of his 
Indian subjects, which runs as follows: ‘‘ They? shall take among 
themselves, by blood and by compact, as Moslems take among 
themselves, the progeny of a marriage which is legal by their 
sacred books, though illegal by our law, shall not be debarred 
from inheriting, but the parties to a marriage, which is illega! 
by our law, shall not take in virtue of such marriage.” ® Ilustra- 
tions are added to this rule in the Futwa, and it seems to be 
clear from them that both the right of inheritance and the extent 
of shares taken used to be determined by the Mahomedan 
law.* According to Hedaya® foreigners residing as Moostamins 
in the Dar-ool-Islam, or any Mussalman country, are presumed 
from accepting protection to submit themselves to the jurisdic- 
tion of the Mahomedan Judge in all matters accruing sub- 
sequently to their becoming Moostamins, though not fos any- 
thing previous thereto. Futwa-ool-Alamgeree would say that 
when a Moostamin dies within a Mussalman territory, leaving 
property in it, and heirs in his own country, the property is 
reserved for them until they establish their right to it ; but 
a bequest by him in favour of a Mooshi or Zimmee to the Tull 


Galloway. 

Meaning non-Moslem subjects. 
Futwa-ool-Alamgeret. 

See Baillie’s Digest, Vol. I, p. 709. 
Hedaya, Vol, II, p. 193. 

See Baillie’s Digest, p, 175. 
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amount of his estate would be valid, unless his heir had 
accompanied him on his entrance into the Dar-ool-Islam, when, 
if the bequests should exceed a third of his property, the excess 
above the third would require the assent of his heir ; though if 
his heir had not come originally with him, the bequests would 
be valid to the full amount of his property.' So according to 
this the privileges of the Mahomedan law would not be extend- 
ed toa person who was not under the protection of the law at 
the time when the transaction in relation to which the question 
arose was completed. | 

This is with respect to the Moostamins.? With respect to 
the Zimmees or non-Moslem subjects of a Mussalman power the 
Futwa-ool-Alamgeree says: “ When disputes arise between them 
which they are unable to settle among themselves, and are 
consequently brought for decision before the Muhammadan 
‘tribunals, it.is necessary that the Judge should have some 
certain rules for his guidance ; and it is accordingly usual in legal 
treatises to appropriate one or two chapters or sections under 
the general heads of law for exhibiting the differences between 
the law as applicable to Muhammadans and the Zimmees.” ° _ 

In the Futwa-ool-Alamgeree itself we find a separate section 
for Zimmees in the chapters on dower,‘ marriage č and will.® 
The compilers might have noticed differences in the law in these 
sectioas, and it would not be too much to presume that in others. 
they did not find any need for any separate section. It 
would follow from this that Muhammadan Law was applied 
in other matters whenever occasion for its application did arise. 
Even in those chapters where they felt the difference in law the 
broAd principles of Muhammadan Law seems to have been taken 


See Baillie’s Digest, p. 175. 

The term signifies, non-Muslim aliens. 

See Baillie’s Digest, p. 574. 

See Baillie, Bk. II, Chap. VII, Sec. 15. 

See Baillie, Bk. II, Chap. X. = | 
See Baillie, Bk. X, Chap. VI 00 
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as the guiding principle.! ‘The power of testacy, for example, 
was accepted as an admitted fact for all Zimmees including the ' 
Hindus, though no one would now dispute the proposition that 
testamentary bequests were not known in the Hindu Law itself.’ 
If indeed Muhammadan Jurisprudence was so intolerent, it 
becomes a problem how did Hindu Law survive 
lat net the Musalman Rule. Col. Galloway observes 
medan Rule. that in mere civil matters the genuine and 
- bigoted Hindus seldom, if ever, had recourse 
to foreign tribunal, the decision of their own pundits giving them 
full satisfaction in such cases.?> Keene says that “ purely muni- 
cipal law might not be very generally appealed to by a popula- 
tion of men provided with arms and habituated to the redress 
of their own grievances.” * [ am not in a position to say 
what amount of truth there is in either of these statements. All 
that I can say is that in an advanced state of community it is. 
not possible that people would be free to take to self-help or 
that such a mode of realizing their deserts would satisfy the 
generality of the population. As to Col. Galloway's observations, 
we donot know what, if any, was the force behind the opinion of 
the pundits, and whether in the absence of any such force it is 
possible that people would generally submit to it specially when 
the defeated party would be confident of success if he would 
only think of going to the more authoritative tribunal. 
Abdur Rahim dealing with the question of the application 
of Muhammadan law to non-Muslims generally says: ‘‘ Ignorance 


1 In Hedaya we have this: “If a Zimmee bequeath more than a 
third of his estate toa stranger or to an heir, it is not valid, as being 
contrary to the laws of the Mussalman to which they have agred to 
conform with respect to all temporal concerns ”—p. 697. l 

2 Ind Hedaya also there are special sections for Zimmees in the 
chapters on marriage and will.—(See Hedaya—Grady—pp. 63 and 695.) 

3 This would not be impossible when we would remember that 
during the seven centuries of the Muhammadan rule village communities 
were in existence throughout Hindustan. 

* Keene, History of Hindustan, p. 247. 
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of a dhimmi or a non-Muslim subject of a Muslim“ state in 
matters which do not admit of difference of opinion, such as 
unity of the Godhead and truth of the mission of the Prophet 
will not be excused; that is to say, the law will not lend its 
active support to the doctrines of unbelief touching the essen- 
tials of faith. But as to such doctrines of his in which differ- 
ence of opinion is admissible, the law according to Shafii will 
recognise their validity so far that it will not offer any active 
objection to them.” ! This principle of toleration is, according 
to him, based upon a precept of the Prophet in which he says 
“leave alone the non-Muslims and whatever they believe in.” 
Surely the question of inheritance involves a doctrine in which 
difference of opinion is admissible, in which there is difference of 
opinion even ainong the Muhammadan jurists themselves, and 
there should not have been any difficulty for a Muhammadan 
Kadi to recognise Hindu law of inheritance for the Hindus. 
But it is one thing to say what a Muhammadan Kadi might do, 
and another what he actually did in matters like this. Sir 
Abdur Rahim deals with the general principle only and does 
not say, nor did he undertake to say, how law used to be 
administered in matters like this. Muhammadan Jurisprudence 
recognises the force of custom? and it might have been possible 
for these Kadis to accord recognition tothe Hindu law of in- 
heritance as custom prevailing among the Hindus. Buta 
custom which is opposed to a clear text of the Quran or of an 
authentic tradition would not be respected, and it is quite pro= 
bable that Hindu law of inheritance would not be acceptable as 
custom, being opposed to clear Moslem law on the point. 
«One interesting question. of much practical importance 
| would arise here. We are told that in cases 
B a. andthe of migration of Hindus from one province to 
ons of personal another after the establishment of the two 
Schools of Hindu Law, the presumption would 
be that the persons migrating would retain their own personal law. 


- 1 TLL,agr `“ ? See Abdur Rahim, T. L. L., p. 36. 
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But how would it be possible for them to retain their personal 
law in matters of inheritance in cases when the migration took 
place during the Muhammadan rule ? Let us take the case of 
a family migrating from, say, Cawnpore to Bengal during the 
period of the Moghuls. In cases of disputed inheritance it 
would either go to the Kadis or to the pundits for a decision, 
and in either case the decision would be not according to their 
personal law—because neither of the Judges would recognise 
that. Even if we assume that the Kadis used to decide such 
questions with the assistance of the pundits, it would only be 
reasonable to expect that these pundits will be local ones and 
as such the very ground for the above presumption will be taken 
away. The question does not as yet seem to have been 
approached from this point of view, and it remains to be seen 
how our judges would solve it whenever it is submitted to them 
for solution. Itis generally believed that during the seven 
centuries of the Muhammadan rule village communities were 
in existence. If so, would it be possible for any family of 
Cawnpore migrating into Bengal to keep itself distinct in matters 
of personal law from other families of the community ? 

I have been disproportionately Jong on this preliminary 
question and my only excuse is the novelty of the subject. 
However that be, we may safely assert this much that Muham- 
madan law did not favour primogeniture, at least in private 
successions. Nodoubt we find in it some preference accorded 
to the males over the females. But it is opposed to the rule of 
exclusion based purely on the ground of sex or order of birth. 
Muhammadan law did not favour unification of holdings in any 
way; partibility and partition are the two things which almost.form 
the policy of the system. It is indeed difficult to say what exact 
influence this principle of Muhammadan law might have exerted 

= on primogeniture. We have seen that 

Muhammadan in- ; è 
fluence on primogeni- even prior to the Muhammadan influence the 
a Roa Hindu principle itself was not much in favour 
of it; and it may be that Muhammadan examples might have 
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added to the rule of disruption. ' [t must not however be 
forgotten that though, in theory, under the Muhammadan rule, 
it was the Muhammadan law which governed, yet the inhabitants 
were at least allowed to retain their own law and settle their 
disputes amongst themselves accordingly, if they could do so 
without resorting to the then courts of law.! 

The history of the law of primogeniture will henceforth be 

= intimately connected with the history of the 
ans, Sly coe land system prevailing ın the country. 
siete Veni Primogeniture in private succession was no 
EUS CORNET: longer recognised. In Zemindaries and 
Principalities, however, where in the very nature of the thing 
some sort of unification was desirable, the law of single succession 
would perhaps be the rule. Before proceeding further it 
becomes necessary therefore to examine the land system prevail- 
“ing during the period. 

The Muhammadan principle of acquisition of property in 
land does not differ from that of the Hindus. Manu, we have 
seen, says, gAn saa di gafa fag: | auge AZTAT: 
MAINAN 1. The exact coincidence of this doctrine with that 
of the early Muhammadans is worthy of notice. The Muham- 
madan rule is: ‘‘ Whosoever cultivates waste lands does thereby 
acquire the property of them; a Zimmee becomes proprietor of © 
them in the same manner, as a Musalman.”’ 

According tothe principles of Muhammadan Jurisprudence 
“the land of the Sowad is the property (milk) of those who live 
in it (ahl) ; they have a right to sell it, or to hold it in possession, 
because the Imam, who has conquered a country by force of 
arme, may confirm the people in possession of it, and may 
impose upon it, and upon the heads of the people, a tax or 
tribute, after which the land remains the property of the people.” 
The land of the Sowad here referred to was Irak, and India was 
brought under the principles of settlement of the land of the. 


! Baillie, pp. 174. 
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Sowad of Irak: the people paid the Jizeeat or capitation tax and 
consented to pay the Khiraj. As has been observed by Col. 
Galloway, all countries conquered by the Muhammadans were 
indeed brought under the law laid down by them on the occasion 
of their first conquest in Irak." 

If a Moslem army, then, conquered a non-Moslem province 
or kingdom by force of arms, and the conqueror chose to suffer 
the inhabitants to remain in it, his duty would be, either himself, 
or by commissioners to fix the land tax. Those who take land 
under this settlement becomes proprietors of the soil for ever, 
and may not be deseized of it, without their consent, so long as 
they pay the land tax. 

According to the great Hunefeeah lawyer, Shumsool 
Ayamah-oos-Sumkohee, “it is proper that the sovereign appoints 
an officer for the purpose of collecting the Khurauj from the 
people in the most equitable manner. He shall collect the 
Khurauj to the best of his judgment in proportion as the 
produce is reaped....”? The cultivator is the rubb-ool-arz,—the 
lord of the soil; and between him and the sovereign no one 
intervenes who is not a servant of the sovereign ; and this servant 
receives his pay, not out of the produce of the lands over which 
he is placed, but from the public treasury. Only one collector, 
Amil, intervenes between the sovereign and the cultivator. 
Akber appoined a cqllector over every crore of dams» This 
officer was called an ‘amilguzzar. “Let the Amilguzzar,” we 
find in Ayeen Akbaree,® “transact his business with each 


1 Briggs says the same thing: “ The land of the Suwaud of Erauk 
is the property of its inhabitants, they may alienate it by sale and dispose 
of it as they please; for when the Imaum conquers a country by force of 
arms, if he permit the inhabitants to remain on it, imposing the Auvauj 
_on their lands and the Jizeeat on theirsheads, the land is the property of 
the inhabitants and since it is their property, it is lawful for them to sell 
it or to dispose of it, as they choose ” (pp. 109, 110, 112). 

* Cited by Col. Galloway © 3 Ayeen Akbaree, 
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husbandman separately, and see that the revenues are demanded 
and received with affability and complacency.” ‘ Let him agree 
with the husbandman to bring his rents himself that there may 
be no plea for employing intermediate mercenaries. When the 
husbandman brings his rent, let him have a receipt for it signed 
by the treasurer. No intermediate mercenaries shall be allowed 
to come between the sovereign and the cultivator.” 

It is needless to remind you that these tax collectors, 
whatever their designations, were mere officers of the Crown 
without the least pretension of any interest in the soil. Most 
likely the conquerors found the agency of the officers of Hindu 
Governments useful in more respects than one; by availing 
themselves of it, they secured the payment of the tribute in 
money without materially interfering with the established system 
of collection or with the vested rights of the proprietors of the 
soil. Halhed tells us: “it is unlikely that any of the foreigners 
could have been capable of entering into the minutiael of village 
details and management ; the contracts with the Government for 
the revenue must necessarily have been made with those natives, 
who had previously superintended extensive jurisdictions, 
consisting of ten, twenty, or more parishes, leaving them to 
make their arrangements with the headmen of single villages, 
a procedure calculated to meet the wishes of the agriculturists 
at large. For, with the exception of parishes of large extent, 
in a high state of cultivation, and thickly populated by people 
of the same class, firmly bound together by the ties of the blood - 
and common interest, able and willing to resist oppression or 
open violence, it was certainly more advantageous to pro- 
prietors of a single village to place themselves under the protec- 
tion of a powerful contractor, connected with the ruling power, 
able and willing to support them and their constituents, by ack- 
nowledging him as their overlord, paying through him their quota 
of taxation, than to enter into engagements direct with Govern- 
ment officers who would have fewer scruples in extracting money 
from poor persons, ill able to afford the time necessary to seek 
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justice, than in demanding,” or exacting, fees from men whose 
rank and station in life enabled them to insist upon redress for 
acts of gross violence and rapacity. These extensive contrac- 
tors were denominated talookdars or zemindar talookdars, and 
some of them contracted for the revenue of tracts of country 
comprising two or three hundred villages, or of whole provinces.” ! 
Whatever might have been their position at the inception 
it seems clear however that even before the 
etae ditary tax col- Mfahomedan rule, these ‘tax-collectors’ or ‘ ex- 
tensive contractors’ succeeded in making their 
offices hereditary. Colonel Briggs says, “each Hindu village had 
its distinct municipality and over a certain number of villages or 
districts was an hereditary Chief and accountant both possess- 
ing great influence and authority, and certain territorial domains, 
or estates.”* The Mahomedan rulers adopted the machinery 
for collecting the revenue already prevailing in the country. 
“The Mahomedans early saw the policy of not disturbing an 
institution so complete, and they availed themselves of the local 
influence of these officers to reconcile their subjects ‘to their 
rule.’* The Des Adhikars of the Hindu Kings became the 
Zemindars of the Mahomedan rulers, and these local Hindu 
Chiefs were cherished and maintained with great attention by 
the Mahomedan rulers as the keystone of their civil govern- 
ment.’ 


1 Halhed, p. 39. 

4 Briggs, p. 118. 

_ $ Phillips, T.L.L., pp. 57-61. 

4 Briggs, p. 118. $ 

5 See Mirza Mohsen as quoted by Rouse, pp. 46-48 : 

‘In times prior to the irruptions of the Mahomedans, the Rajahs 
‘who held their residence at Delhi, and possessed the sovereignty of 
Hindustan, deputed ‘officers to collect “their revenues (kheraj) who were 
called in Indian language Chowdheries. The word Zemindar is Persian,” 
| ‘Qn the Mahomedan conquest, the lands in Hindustan were allot- 
ted toOmrah Jaghirdars for the maintenance of the troops. distributed 
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Though hereditary, it was still an office and nothing 
moré. It fell within the duty of the Zemindar “to superintend 
that portion of the country committed to his charge, to do 
justice to the ryots or peasants, to furnish them with the 
necessary advances for cultivation, and to collect the 
rent of Government; and, as a compensation for the dis- 
charge of this duty, he enjoyed, certain allotments of land 
rent-free, termed Saveram, which were conveniently 
dispersed through the district, so as to make his presence 
necessary everywhere in order to give the greater effect 
to his superintendence.”' “He was entitled to receive certain 
russoons or fees on the crops and other perquisites drawn from 
the sayer or customs, and from the quit-rents of houses. 
These personal or rather official land and perquisites, amounted 
altogether to about ten per cent. on the collections he made in 
his zemindary.’’? “The office itself was to be traced as far back 
as the time of the Hindu Rajahs. It originally went by the 
name of Chowdrie, which yas changed by the Mahomedans for 
that of Crorie, in consequence of an arrangement by which the 
land wasso divided among the collectors that each had the 


throughout the country. Several of these Omrahs having rebelled, the 
emperors thought it would be more politic to commit the management 
of the country to the native Hindus, who had most distinguished them- 
selves by the readiness and constancy of their obedience to the Sove- 
reign power. In pursuance of this plan, districts were alloted to mem- 
bers of them under a reasonable revenue (jummah monasib) which they 
were required to pay in money to the governors of the provinces, depu- 
ted from the Emperor.” 

The Chowdhury, under the sovereignty of the Rajahs, had no 
concern in the administration of the country. 

As to the difference between a Zemindar and a Chowdhury see dilsi 
Appendix to the Minute of Sir“ John Shore—Harrington’s Analysis of 
sa p u3 

_ Fifth Report, pp. 80-81, 

2 Ibid. 
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charge of a portion of country yielding about a crore of dams, 
or two and a half lakhs of rupees.” ! : 

That the zemindar’s was an office only and nothing more 
gets the amplest confirmation in the fact of the removal of 
the whole of the zemindars in Bengal from their offices, by 
Jazzir Khan, the Subadar under the Government of Aurungzebe, 
when all the power of the Empire were in their vigour, and 
when, of course, the sanction of Government attended the 
measure.” Patton shows that this was not an extraordinary 
and high-handed measure taken by that powerful monarch 
but was one conformable to the rules; and, in support, quotes 
from Remayat Alamgeri in which firmans are preserved 
that would go to show that these zemindars were always 
removable for misconduct. The Emperor in a Firman 
preserved in the Remayat Alamgeri says that “if an aumeen, 
aumil, chowdry, or canoongoe be guilty of exactions and 
should not be restrained by punishment and coercive measures, 
write an account thereof to our presence, that he may be 
dismissed from his office and another appointed in his 
room.”* 

It will not be out of place to notice here certain facts 
which would go to show that at a comparatively late period in 
the history of Mahomedan rule in this country there was no such 
thing as a great zemindar either in Bengal or Behar. We find 
in the Ayeen Akbaree that “ it is not customary in the soobah 
of Bengal, for the husbandman and Government to divide the 
crop. The produce of the land is determined by nussuk; that 
is by estimate of the crop. The ryots in the Soobah of Bengal 
are very obedient to Government, and pay their annual rents in 
eight months, by instalments, themselves bringing mohurs and 


1 Ibid. . 
2 Patton’s Asiatic Monarchies, pp. 54 and 167. 
8 Patton’s Asiatic Monarchies, p. 54. 
See also Select Committee, 1810, Appendix No, 12, 
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rupees to the places appointed for the receipt of the revenue.” 
Of Behar the author of the Ayeen Akbaree says the same.* So 
at the date of the Ayeen Akbaree, in Bengal and Behar, it would 
not be probale that great zemindars would be in existence, 
and Sir John Shore pointed out in 1788 that “most of the 
considerable Zemindars in Bengal may be traced to an origin 
' within the last century and a half. The extent of their jurisdic- 
tion has been considerably augmented since the time of Jafur 
Khan (1) by purchase from the original proprietors, (2) by 
acquisition in default of legal heirs, or (3) in consequence of 
the confiscation of the lands of other zemindaries; (4) in- 
stances are even related in which zemindaries have been forced 
upon the incumbents.” ° 

Before proceeding further I feel tempted to give here an 
account of what Mirza Mohsen is said to have stated in answer 
to queries by Rouse regarding the Zemindars in Bengal. The 
question that was put to him was the following: ‘In the 
dewany sunnuda a zemindary is styled an office-khidamat, and 
an office is dependent upon the pleasure of the employer. But 
at present the children of the Zemindar take possession of the 
land enjoyed by their father and grandfather, as an inheritance. 
How long has this rule of inheritance in zemindaries prevailed ? 
and by what means has it been established ”? Mirza Mohsen, 
whom Rouse describes as ‘a man of small but independent 
fortune, possessed of extensive learning and a magistrate of 
unimpeachable integrity, says in his answer, which was the 
result of his reading and enquiry: “ The reason for calling the 
zemindary an office in the dewany sunnud, is this. The 
Zemindars are commissioned on the part of the sovereign for. 
three duties:—First, the preservation and defence of their 
respective boundaries from traitors and insurgents. Secondly, 


Ayeen Akbaree. 
3 lbid. 
8. Harrington’s Analysis,'pp. 23-24. 
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the tranquillity of the subjects, the abundance of cultivators, and 
increase of his revenue. Thirdly, the punishment of thieves 
and robbers, the prevention of crimes, and the destruction of 
highwaymen. The accomplishment of these objects is const- 
dered, in the royal grant, as the discharge of office to the 
sovereign, and on that account the word Khidmat (office) ‘is 
employed in the Dewany Sunnud for a Zemindary.”’ He 
proceeds to classify the Zemindaries of the present period and 
says they are of three sorts: (1) Jungul-boory, (2) Intekaly, 
and (3) Ahekamy. Jungul-boory (clearing of waste) is a tract 
of land which having gone to decay, and become incapable of 
producing the amount of the royal revenue (jumma pudshahy) 
has been restored to prosperity by the diligence and industry 
of another person, who has thereby re-established the revenue 
of the Crown (Kheraji). Intekaly (Transfer) is laid in a good 
state of cultivation and productive to the amount of the 
revenue, yet on account of the neglect of the incumbent, or for 
want of heirs to the land, another person has, with the permis- 
sion of the Emperor, or of the Government delegated by him, 
obtained a Sunnud for the office in his own name. And 
Ahekamy (By Order or Authority) is, when, notwithstanding 
the diligence of the Zemindar in the duties of his station, the 
officers about the person of the prince, who are employed in 
the affairs of the Zemindars, have, upon interested motives, 
obtained orders for Zemindaries to be granted to them in their 
own names.”! As to the rule of inheritance in Zemindaries 
Mohsen said: “It was a rule in the time of the ancient 
emperors, that when any of the Zemindars died, their effects 
and property were sequestered by the Government. After 
which, in consideration of the rights of long service, which’ is 
incumbent on sovereigns, and elevates the dignity of the 
employers, Sunnuds for the office of Zemindary were granted 


1 Rouse’s Dissertation concerning Landed Property in Bengal, 
1791, Pp» 51-54 
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to the children of the deceased Zemindar, and no other person 
was accepted because the inhabitants could never feel for any 
stranger the attachment and affection which they naturally 
entertain for the family of the Zemindar, and would have been 
afflicted if any other had been put over them.” “At present, 
the children of a Zemindar take to the land possessed by their 
fathers and grandfathers as an inheritance; it is done upon 
the strength of the ancient customs and institutions, according 
to which the Zemindary of the father was transferred by Sunnud 
to the son.” It was indeed the policy of the Emperors to 
continue the office of Zemindary to the children of any deceased 
Zemindar so that the Zemindars might have some impetus for 
employing their strenuous endeavours to promote the prosperi- 
ty of their districts. “With regard to one species, indeed, the 
jungul-boory, it is conformable to the holy law, and to common 
practice, that persons should gain an hereditary Zemindary in 
land which they have cleared from waste, under the encourage- 
ment of the prince, and brought into a state of cultivation, so 
as to produce the full revenue of Government, and the children 
of such persons have a decided right to hereditary possession 
which both ancient and modern sovereigns have recognised.” 

If Zemindary was an office and nothing more,’ it is indeed 
natural to expect that it would initially be non-hereditary. Yet, 
in ancient India, there always has been a tendency to make 
things hereditary, and Phillips was not wrong in characterising 


Patton in his ‘ Asiatic Monarchies’ says, “ There can be no 
question that the appointment of a Zemindar is an office.. To deny this 
appears to me like denying that a man has a nose upon his face, The 
refutation is effected in the same manner ; we point to the nose; 
we point to the zemindary Sunnud. Of the two the evidence in the 
last case seems to bethe strowgest: for, upon the feature in question 
the word zose is not written; but in the’ Sunnud, the word ofice is 
expressly written, and the appointment declared to be an office.’ 
P.83, | | a 
See also Campbell’s ‘‘ Able Paper,” 1832. 
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the Hindu system as essentially hereditary. Hindu officers 
succeeded to their offices simply by descent or by the mixture of | 
descent and election." The Mahomedan system of government 
however was throughout a non-hereditary system, and during 
Mahomedan rule even the established hereditary rights under 
the Hindu Kings were not sufficient for succession to offices 
without some recognition by the State? “The Zemindars 
succeeded to their. zemindaries by right of inheritance ; but 
until they consented to the payment of peshkash, or fine of 
investiture, to the emperor, and a proportional nuzzeranah, or 
present to the Nazir (Provincial Governor), neither the imperial 
firman of confirmation was granted them nor were they 
permitted to substitute their own signature to the public 
accounts in lieu of their predecessor’s.”’ ® 


Whatever that be, a zemindar as such possessed a valuable 
and often hereditary contract interest in the land revenue of 
the state, the collection of which was transferred to him. But 
as zemindar he had no right whatever in the soil itself, which, 
subject to the payment of the revenue belonged to the cultivators 
on the various tenures. 


If zemindary was an office and if gradually by custom it 
became hereditary one would expect that the rules of succession 
would bear the stamp of this official nature of the zemindary. 
Even though allowed to descend to the heirs of the deeeased 
zemindar, it is not probable that any Government would allow 
division of the office, and in a zemindary single succession 


t Phillips, T.L.L., p. 42. | ° 

3 ,,...A system of Government which was opposed to hereditary 
offices, would naturally tend to become, if it was not originally a highly 
centralised Government....... See Phillips, T.L.L., p. 42. Phillips 
ascribes to this the decay intp which fhe village system fell during the 
Mahomedan rule, the Zemindars rising in power and displacing to a 
great extent the village headman. 

8 „Patton, pp. 177-78. 
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would be what we should expect to find. In fact Patton bases his 
a ument against the zemindar’s claim to the soil on this, and 
says that the very fact that in zemindary only one son succeeds 
goes to show that it was anything but landed estate.’ We need not 
stóp here to examine the proposition enunciated by Patton as 
to the inferences to be drawn from single succession rules. Nor 
is it necessary forus here to see whether or not there is anything 
in Hindu Law supporting single succession in landed property. 
All that we need notice here is the fact that in most of the 
zemindaries the rule of single succession prevailed and in 
most cases it was the eldest son who succeeded. The then 
Government perforce applied the official rule to zemindaries 
which had been officially created, such as the numerous crea- 
tions of Jafar Khan. The minor zemindars, who were proprie- 
tors of the whole estates for which they paid revenue direct to 
the treasury, would be exempt from official rule. 


It has already been noticed that some of the zemindars 

, could acquire real property in the soil. Indeed 
Zemiudar's private i i i 

popoy Pw the circumstances under which they acquired 

property in the soil in those cases are those 

contemplated both in the Hindu and Muhammadan Jurisprudence 


1 Patton’s Asiatic. Monarchy, p. 170. 

_ See also Revenue Letter from Bengal, 6th March, 1793, para. 8. 
The same principles which induced us to resolve upon the separation of 
the taluks, prompted us to recommend to you, on the 30th of March, 
1792, the abolition of a custom introduced under the Nalice Governments 
by which most of the principal zemtndaries in the country are made to descend 
entine to the eldest son, or next heir of the last incumbent, in opposition 
both to the Hindu and Mahomedan Law, which admit of no exclusive 
right of inheritance in favour of Primogeniture, but require that. the 
property of a deceased person shall be divided amongst his sons: or 
heirs, in certain specified proporttons.., ..As quoted in Zemindary Settle- 
ment in Bengal, App. VI, p. 110. aaa 

See also Harrington’s Analysis, p. it 3, and appendix to Minute 
of Sir John Shore, 2nd April, 1788. ue ne 
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as the best of the modes of acquisition of property. It 
must not also be ignored that the view that zemindary. is an 
office is by no means opposed to the fact that the zemindars 
might also have property in the soil. Nearly all the zemindars, 
from the highest to the lowest, were also themselves cultivators 
to a greater or less extent. “The petty head of the village, 
besides being a zemindar, was also, perhaps, the greatest culti- 
vator in his own neighbourhood.” Besides it was never forbidden 
for a zemindar to purchase property like other individuals. 
Whatever property the zemindar might have, should descend to. 
his heirs by the ordinary rule of descent, and this rule would of 
course be very different from those governing succession in 
the zemindary itself. 

Here the views of Holt Mackenzie regarding rule of suc- 
cession in zemindaries may be noticed. According to him “there 
was no such system of regular separation previously to the 
permanent settlement. In some cases a zemindary seems to 
have been regarded as an office generally of little value. In 
others there appears to have prevailed a special custom of 
primogeniture ; and although the general system was to recog- 
nize the property as hereditary and divisible, yet under short 
leases divisions could scarcely be made pending a settlement.” 
As to the prevalence of the primogenitary rule of descent in 
zemindaries, Holt Mackenzie says, “ it prevailed in regard to 
some estates in all the provinces but is now confined to certain 
extensive zemindaries on the western frontier of Bengal and 
Behar, where the zemindars are the descendants of old rajahs, 
who ble never wholly subdued by the governments that pre- 
ceded us.’ i 

It has been said that though a mere office, the zemindaries 
early became hereditary and in them the rule of succession was 
usually primogenitary. No doubt during the Mahomedan rule 
no rule of succession would’ hold good unless and until recogni- 
tion is secured from the Emperor. Yet in most cases such 
recognition was given only on payment of money. In India 


41 
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indeed there always has been a tendency to turn offices heredi- 
tary," and one should not be surprised at this. The soil where 
caste system did develop would surely contain strong germs 
of hereditariness. Almost all the village offices also grew here- 
ditary. The mokudums were thus executing their offices of 
Purdhan or mokudum under an original hereditary right, and 
instances of the office being sold by the incumbent are also 
on record. On the office falling vacant, the eldest son of 
the late incumbent generally succeeded. Yet this mokudum 
was only the village headman of the Hindu system who was 
a public officer having to arrange all the revenue details of his 
village.” 
Had these two classes of properties been kept separate there 
perhaps would not have been any complexities 
Zemindary and 
Zemindar’s property regarding the Law of Primogeniture. But the 
sa sili distinction was either unknown or soon for- 
gotten, The right of the zemindar to the receipt of the land 
revenue from the cultivator subject to his own payment to 
Government of a separate, lower, or reduced composition in lieu 
of it,® and his right to the soil itself which he owned like all 
other private individuals are indeed two very distinct rights.‘ 
As Zemindar he could not have any claim to the land of the 


! See Cobden Club Essay, System of Land Tenure in various 
Countries—India—Campbell, p. 164—‘‘ The tendency of everything 
Hindu is to become hereditary.” 

-2 Halhed’s Memoir on the Land Tenure and Principles of Taxation 
in the Bengal Presidency. 

8 Perhaps periodically adjusted between the zemindar and the. 
State. (See Campbell’s ‘ Able Paper.’) 

t See Galloway's “ Observations, etc.” where he quotes from what. 
the son of the former Nazim of Behar said in reply to questions put to 
him by Sir John Shore (afterward¢ Lord Teignmouth). The quotation 
-runs as follows: “ According tothe strict right no person can become the 
proprietor of land, but by one of the three above-named modes, vfz., by 
purchase, by gift from the proprietor, or by inheritance ; though by usage 
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zemindary: there is no proof of the existence of such right dis- 
cernible in his relative situation under the Mogul Government 
in its best form: he had undeniably property in the land revenue 
of his entire zemindary at least when the right to collect revenue 
became hereditary. This property right somehow got con- 
founded with the separate property in the land itself, which, as 
a cultivator, he possessed in some of the fields of his zemindary, 
One result of such confusion had been to apply the same rule 
of succession in both cases. To land, of which the proprietary 
right was not official, including the reclaimed waste, the inheri- 
tance need not have been subject to any rule of unity of succes-. 
sion, and indeed originally these must have been descendable to 
all the heirs equally. Though divisible, these were however 
scarcely divided by the people amongst whom jointness was the 
rule. This must have given rise to impartible estates, originally 
partly indivisible being no property in the land, and partly divi- 
sible but never divided. Later on the English among whom the 
Law of Primogeniture and hereditary succession applies pecu- 
liarly to landed property, might have helped the confusion 
making the whole the landed property of the zemindar.' 

Phillips traces the zemindars and _talookdars to the ancient 
rajahs and revenue collectors, and says how these zemindars 
and talookdars generally contrived to absorb the functions, or at 
least the chief emoluments, of the headman of the village 
system and to displace him toa great extent. According to 


the Emperor or his representative may displace him (Zemindar) for con- 
tumacy and refractory behaviour and appoint another by Sunnud in his 
room. Whatever land a zemindar may have become the proprietor of 
by any one of the three above-mentioned modes (viz., purchase, gift, in- 
heritance) descends in the line of inheritance; but whatever is not 
actual property, is consequently not of an hereditary nature—if a 
zemindary be the actual property of any person, his heir has an undoubt- 
ed right to succeed without the sanction of the ruler. 

See Zemindary Settlement in Bengal, Chap. IV, p. 131. 

1 See Patton’s Asiatic Monarchies, pp. 195-96. 
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him the descent by Primogeniture ‘points to the zemindaries 
having been derived from the ancient rajahs.! No doubt a raj 
might descend mainly in this mode. But as we have noticed 
elsewhere even here the Hindu system did not always favour 
single succession, and we have heard of division of principalities 
amongst the heirs of ancient rajahs. As soon as the raj be- 
comes the property of the rajah it becomes heritable by all the 
heirs equally: and if we really do not find frequent actual divi- 
sions the Hindu mentality that was responsible for the jointness 
of family was perhaps to account for this phenomenon. 

From what has been said already one would be in a position 
to see how far Grant was correct in saying that “no one tribe of 
Hindu land-holders, excepting the ancient rajahs of the country 
which have been particularised as descendants of the royal family 
of Orissa or Gajaputty, have in right, form or fact, the smallest 
pretension to any territorial property beyond the extent of 
their specified official domains.” Surely nothing could prevent 
a zemindar from acquiring such property, and we have said 
enough to show that they did actually acquire properties which 
should have been descendable to their heirs by the ordinary law 
of descent. 

Before closing this chapter we must notice the Law prevail- 
ing in the different schools of Hindu Law that originated during 
this period. There has indeed been a great deal of controversy 
over the question whether or not there are really different 
schools of Hindu law. According to Mayne, there are only two 
such schools in any real sense, and these are the Dayabhaga and 
the Mitékshar& schools. The various subdivisions of the Mi- 
takshara school however differ materially on important points as 
between themselves, and if these differences count for anything 
it is hard to deny the name ‘school’ to these subdivisions. As 
to the growth of -these different schools the judicial committee 
seems rightly to have observed that “works universally or very 


! Phillips, T.L.L., pp. 63-64, 
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generally received became ‘the subject of subsequent commen- 
taries. The commentator puts his own gloss on the ancient 
texts, and his authority having been accepted in one and 
rejected in another part of India, schools with conflicting 
doctrines arose.’ Mr. Setlur has pointed out the reason 
why this divergence arose. “It would be unreasonable,” 
Setlur points out, “to suppose that any theoretical treatise 
would, as such be accepted in a particular province and 
give rise to a new school. For, in such an eminently 
practical department as law, which affects the every-day life 
of man at every step, it is impossible that a community prover- 
bially tenacious of its customs as the Indian, would accept the 
theoretical deductions of any writer, however able or clever. 
On the other hand, it is more in consonance with reason to 
suppose that the success or-failure of a given treatise, commen- 
tary or digest, would entirely depend on the success achieved 
by the author in bringing his theoretical conclusions into har- 
mony with customary law.” 

_ Setlur may be correct in his account of the origin of 
schools ; yet it cannot be denied that jurists always exert a 
great influence in the development of law. Great social forces 
spread themselves like a fluid throughout universal mentality. 
They are scattered sparsely amidst the human agglomeration. 
In the several channels of language, religion, law and thg like, 
they show themselves by a fluctuating distribution of a certain 
total of beliefs, needs and desires. But this diffusion and 
reception do not exhibit in all the same force or intensity. At 
intervals there is an accumulation and an incarnation in marked 
individualities—great artists, great prophets, great despots and 
great jurists. These are supermen. Sometimes this accumula- 
tion of force rises to the degree of genius. The great 
jurists may either be precursors, prophesying the future; or 
analysts, penetrating intd life; or generalizers, overcoming 


1 Collector of Madura vs. Muthuramlinga, 12 M. I. A. 435. 


326 THE LAW OF PRIMOGENITURE 


resistance. Some make ready the path; some increase force 
or light.’ 

Whatever that be, the leading commentaries of these 
different schools all originated during the Mahomedan rule,? and 
we are told that it may be safely concluded ‘that the schools 
originated in different authors of commentaries and digests 
putting glosses on the ancient texts, in order to squeeze out 
from them rules and principles supporting the new customs 
prevailing in the provinces governed by them at the time of 
their composition.” An examination of the commentaries 
therefore would at least indicate how far primogenitary rules 
prevailed as part of the customs and usages of the Hindus 
during this period. 

We shall start with Mitakshari. Vijiiaéneswara_ while 
commenting on the following text of Yājñavalkya : 


“Aai frat qa Awn fmi gayi eid at 
Agma Ta at Q: waits: a” says, wera renane 
amaa MST a Asa Uf | sas’ Agmina maania 
aas afrenta—faateaqaia wama agm — 
wee fig cure ware WAI aT MARA A AT 
adaa: a Ma aA aaa NA: ‘aa at ey: anif: 1 aa 
al RER: Taine: HA! wa a a aa: aiaz- 
frau: | framarnt q aaa aan aa fan 
qm: | 

“No rule being suggested (for the will is unrestrained) 
the author adds, by way of restriction, “ he may separate (for 
this’ term is again understood) the eldest with the best share,” 


the middlemost with a middle share, and the youngest with the 
worst share. This distribution of the best and other portions 
t See Roscoe Pound, Interpretation of Legal History. 
2 See Setlur, Hindu Law, pp. xi & xii. 
` Sarkar, Law of Adoption, Lect. 222. 
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is propounded by Manu: ‘The portion deducted for the eldest 
is the twentieth part of the heritage, with the best of all the 
chattels; for the middlemost, half of that, for the youngest, 
a quarter of it.’ The term ‘either’ is relative to the subse- 
quent alternative ‘or all may be equal sharers.’ All, z.e., the 
eldest and the rest, should be made partakers of equal portions. 
This unequal distribution is allowed in respect of his seif- 
acquired property. But, if the wealth descended to him from 
his father, an unequal partition at his pleasure is not proper: 
for equal ownership will be declared.” 


Later on we are told, ara faen fear yarrai mafaa 
Ami afe win mAN aafa aenseal fran aa va a fraia 
xà aafaa: aa: | sere g faras fada cafe: 1 amy 
are: ‘anfua: afuaaa fauaramataa: | WANNAN q A 
fani fù aay? fat 


“ A legal distribution, made by the father among sons 
separated with greater or less share, is pronounced valid.” 

“When the distribution of more or less among sons sepa- 
rated by an unequal partition is legal, or such as is ordained by 
the law, then that division, made by the father, is irrevocably 
made and cannot be afterwards set aside: soit is declared by 
Manu and the rest. Else it fails, though made by the father. 
Such is the meaning; and in like manner, Narada declares 
“A father, who is afflicted with disease, or influenced by wrath, 
or whose mind is engrossed by wordly pleasures, or who acts 
otherwise than as the sacred law permits, has no power in the 
distribution of the estate.” 

After thus giving the rule of division by father, Vijfiane- 
swara proceeds to explain the text of Yajfiavalkya which says, 

i Tar: fratey” frat waq and makes the follow- 
ing comment : 

waadfa frat q IA | aq ag UGU MGE GRR 

‘ae wa g Anq farr waana: areaqunaqaaa firr 
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var qg — “sa fin curt aiana ae asd 
MATA AT Ady aaiae:” vfs) Taaneraaeratfea fete: 
way Tee aT eA! ase eerie anit aaa 
awa wana zag qdaadifaant ann wa = afer 
gaaaf araifiatee ferrari afia: var sarts- 
aye Ami iann ma PRIE: YASTI AASIA: | 
sair adia sfà waif aafaa: n afa | 

“In equal shares only should they divide the effects and 
debts. But Manu, having premised ‘ partition after the death 
of the father and the mother’ and having declared, ‘the eldest 
brother may take the patrimony entire, and the rest may live 
under him as under their father;’ has exhibited a distribution 
with deductions, among brothers separating after the death of 
their father and mother: ‘The portion deducted for the eldest is 
the twentieth part of the heritage with the best of all the 
chattels; for the middlemost, half of that; for the youngest, 
a quarter of it.’ The twentieth part of the whole amount of 
the property (to be divided), and the best of all the chattels, 
must be given (by way of deduction) to the eldest; half of 
that, or a fortieth part, and a middling chattel, should be 
allotted to the middlemost; and a quarter of it, or the eightieth 
part, with the worst chattel, to the youngest. He has also 
directed an unequal partition, but without deductions, among 
brothers separating after their parents’ decease ; allotting two 
shares to the eldest, one anda half to the next born, and 
one apiece to the younger brothers. ” 

He then notices several other texts indicating unequal 


division and says, sete afataerfy faa fauntefae:, faret 
fanaat Rafent q eaha faaatfaann efata: ... ... ... ua: qå- 
fanfare aans ga cata fausclafa fara’ | 


“ The author himself has sanctioned an unequal-distribution 
when a division is made during the father’s life-time ‘ Let 
him either dismiss the eldest with the best share, &c,’ Hence 
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an unequal partition is admissible in every period. How then 
is a restriction introduced, requiring that sons should divide 
only equal share? This is only a probable contention of 
the opponent, and Vijfiaéneswara refutes this by saying : 
gaq wa afama: magr, ania aafafeearnqen: “ wad 
aafafed uaaa ” sft fA | 


“ True, this unequal partition is allowed by the sacred 
ordinances; but it must not be practised, because it is abhorred 
by the world; for that is forbidden by the maxim ‘Practise 
not that which ts legal, but is abhorred by the world.’ ” 

[In support of his argument he cites several instances! 
where Shastric Vidhanas are not followed because they are 
aafafee and quotes “am faatnudtatarqaeqraasfe ar 
adafafa ad dafa aaa,” sf Further he cites 
Apastamba and says ugasi “saq gat era fausta anq ” 
sfa gamam Seicrare sA” sft mauan AgAINaRAR- 
qaar “ Rafai gad auma: ay we wea”... ... KIR 
relatan aaa smda qifan “ regretfanferfawe fa 
facraaaty | da manfi aaa anata “aq: gael ei 
span afaka wad” afa ı 

“ Kpastamba also, having delivered his own opinion, ‘A 
father, making a partition in his life-time, should distribute the 
heritage equally among his sons;’ and having propounded, 
as the doctrine of some, the eldest son’s succession ro the 
whole estate (‘Some hold, that the eldest is heir’) and 
having exhibited, as the notion of others, a distribution with 
deductions, (‘In some countries, the gold, the black kine, 
and the black produce of the earth, belong to the eldest Son ; 
the car appertains to the father; and the furniture in the 
house. and her ornaments are the wife's; as also the property 
(received by her) from kinsmen. So some maintain;’) has 


1 Cagrd a agin a afaaairnnay’ fe ansa Aafke: aar ar 
Amad at aagana Ra eft sere ausa Hafafeeeteqsrnm | ete., eto, . 


42° 
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expressly forbidden it as contrary to the law; and has himself 
rejected it as opposed to the sacred code: ‘It is recorded 
in scripture, without distinction, that Manu distributed his 
heritage among his sons.’ ” 

From all these Vijfianeswara concludes : aan feaatt frat: 
marsa Aafa afafaduqnaga fa cada fanaciafa. 
fara | 

“ Therefore unequal partition, though spoken of in codes 
of law, should not be practised, since it is disapproved by the 
world and is contrary to scripture. For these reasons, a restric- 
tion is ordained, that brothers should divide only in equal 
shares.” 

The author of the Smritichandrika dismisses the subject 
by remarking that unequal partition does not prevail in the 
Kali age. After stating the various rules of unequal division 
to be found in the various Shastras, Devanda Bhatta says, wa 
q frafon: nagi q a aad cane daya —“ a fama- 
atamana, airaa aa tafa aaa’n wa 
diia weet afayafa | This unequal partition 
does not, however, prevail in the Kali age. Sangrahakara 
says :—“ As the duty of an appointment to raise up seed to 
another and as the slaying of a cow for a victim are not in 
vogue at the present day, so is ‘now’ partition with deductions. 
The words ‘at the present day’ and ‘now’ are both used in 
the above text to denote the present Kali age.” 

Later on he refutes Vijfiaineswara’s reasons against un- 
equal division and says, aq gimi mani faqal- 
faman ma ee, asà Nafafevareqe a: fa wefa aearay 
aunan AAE, aaaea aa eter 
amaA Ama eaa tfa aafin faza | “What Vijñāne- 
swara says: ‘True, this unequal partition is found in the 
sacred ordinances, but it.must not be practised because it is 
abhorred by the world’ is not ‘proper, for this too is not 
founded in truth. The people do not in reality abhor partitions 
with deductions or unequal distributions, On the contrary, 
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they seem to be anxious to allow a greater portion to the 
eldest and other brothers if endowed with learning, good 
qualities and virtuous act.’ ” 

He then proceeds: 4 ga: @fa agaaa: TH AAT 
famines: sucfacafaana fact mà naa serafe- 
fanfa agfa fanana fanai wafi afat tat way 
aaaguaaaanat aa way freraae fafaga nari 
qaga ma vamezan fearta werfaa n 
“The compilers of laws, Samboo, Srikara, Devasvami, and the 
like, have published volumes even in the present age on the 
subject of deductions, under the impression that they are, in 
some instances, allowed by the usage of the virtuous. The 
learned have, however, decided, with reference to religious 
books, purānas, that no such usage of the virtuous exists in 
the Kali age. We therefore thought that to treat the subject 
in detail would only swell the work uselessly, and accordingly 
gave but a hint of the matter.” 

, According to Devanda Bhatta $7 in the texts means one 
who is both senior in birth and superior to all in learning and 
the like. “Jrs waser faatfeantguaay.” He cites Vri- 
haspati as his authority for this meaning who says, “ srafaarya 
AIG ET granary,” 

From this text Devanda Bhatta concludes gag a sma: 
munfemager farafaaat a ane, far faenfefaaara F gat- 
qa umeafenfafa næma. “Itshould thus be understood 
that it is not the seniority of birth alone that entitles one toa 
greater share by way of deduction or unequal distribution, 
but also superiority in point of learning and the like.” 

It will be interesting to notice here how this author 
attempted to explain the various texts indicating the prevalence 
of primogeniture in the Hindu system in an earlier age. His 
view is summarised in the saying “ya faarmafaarnfe JAR- 
alfeeneaarasia un wa aag,” “likewise, even where there 


are several brothers of the same class, one alone will take 
the whole estate where the others are under disabilities to 
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d 
participate in the same.” He then cites as an authority for 
this proposition : 


gala ECATSISTAIAaAilcy | 
awa at afas ar aaaf T a 


“The whole estate will be taken by the eldest where the 
younger brothers are disqualified, and by the middlemost or 
the youngest, where the eldest is disqualified.” 


As for the text of Manu: 


wae Ua g WHlag fae aaadaa: | 
Imag: wa frat ars 


he says, wuaea May g aqTERT oar’ ware wa maisaa 
mantafs mifa wig uz g eS un tà waa aaa 
anan autaa anag grafa: afafaaa ef) “The text, 
the eldest brother alone shall take the patrimony entire and 
so forth is intended to show that where younger brothers have 
not attained majority ; common abode in the manner therein 
indicated is imperative until they attain their full age. This 
text therefore does not altogether negative partition of heritage 
among brothers of the same class. 


The text of Narada : 


fazaga satay Aa aa faa | 
aaa: mas at aangaan 


e“ Let the eldest brother, of his free will, support the rest like 

a father or let a younger brother, who is capable, do so. The 

continuance of the family depends on ability,” is also dismissed 

by saying agaetfearqafaqqa “This is applicable to a case 
where all the other brothers are ‘under disability.” 

The text of Gautama “aa aq gare TAWA fawarty,” seems 

to give him the greatest trouble and he dismisses it by saying 
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“ maregfafrewarzatee aq |” being directly opposed to Sruti, 
should not be accepted. 

As his final authority on the point he refers to Kpastamba 
who says, “Arsa waa awreafenfafad aq: yaw a 
aniafecafanga yaa fa)” “Some hold that the eldest is heir, 
but this is contrary to law; it being recorded in Sruti that Manu 
distributed the heritage among his sons without distinction.” 

Devanda Bhatta then proceeds: Ñg wa atau aw aaua- 
mR gaari aaa aad wawafafaed, aafaa amt 
—aiq: gawani aag vaf gaa vak aai mawi 
iait aù fe uagannfia: sf) “The meaning of the above 
is that some Acharyas say that among brothers, the eldest 
alone takes the patrimony, but this doctrine is directly opposed 
to Sruti; it being without qualification laid down in that 
portion of the Veda denominated Taittiriya Brahmana, that 
Manu distributed his heritage among his sons. The same 
author (Apastamba) then expresses his own opinion, “all sons 
that are virtuous ure entitled to share.”’ 

Primogeniture in private succession therefore ceased to 
have any practical importance in the Dravida school. Sarasvati- 
vilisa also dismisses the subject with very short notice and 
says, “ Equal partition without distinction is declared by the 
Sruti, Manu distributed wealth among his sons. Because 
unequal partition though found in the sacred codes, should 
not be instituted as it is opposed to the world and to other 
Srutis, it is restrictively ruled that they divide the common 
wealth in equal shares. Therefore, as it is not fit to be practised 
in this Kali Yuga, the views regarding the deductions in favour 
of the eldest son, are not explained.” . 

” The Maharastra school also did not favour primogeniture. 
Nilkanta, the author of Vyavahāra Mayukha, says, “this parti- 
tion by deduction, is not respegted in the Kali age, for it is 
one of the things forbidden in the present age, as has been 
already proved by me in my Sāmya Mayukha. The Venares 
school also adopted the same view and we are told in the 
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Viramitrodaya that all the sons shall have equal shares in as 
much as no distinction is mentioned in the Sruti, vzz., ‘‘ Manu 
distributed heritage among his sons.” 

ay: gaen ead mafa gat frang wast yarat 
wane ay Tere: 1” 

This is the place where we should notice what Jimutava- 
hana says about Primogeniture. At first he refers to the texts 
that would support the rule: “eaqza faaft ste wa warfare 
Hat) aa aq | Agu g aRar fads TARTA: | arga- 
Agada fat ama WAA JR ANAA a T 
stearate: | FST AS: | Aa aA yatrafa areas: aua- 
aa amga yn afagd aai ta amass a 
qa wa: ya: mafaa fag: u” ‘Is not the eldest son alone 
entitled to the estate on the death of the father and not the 
rest of the brothers? For Manu says: ‘the eldest brother 
may take the patrimony entire; and the rest may live under 
him, as under his father.’ And here the term eldest con- 
templates him who rescues his father from the hell called puz, 
and not the senior survivor. ‘ By the eldest, as soon as born, 
aman becomes father of male issue, and is exonerated from 
debt to his ancestors; such a son, therefore, is entitled to 
take the heritage. That son alone, on whom he shifts his 
debt and through whom he tests immortality, was begotten 
froma sense of duty: others are considered as begotten from 
love òf pleasure.” 


He then explains this away by saying aq weresrata 
Msn Bai) aerate: | aaga: a Freer ser 
frets ma mm aA at maaga alga 
mfd am: aq fnfafà Stearate arag: Ti arlag 
qaa aana  vafaakA wigan unfarn ay 
qrafa maaga fagana eatin “Not so: for 
the right of the eldest to take charge of the whole is pronounced 
dependent on the will of the rest. Thus Narada says: ‘Let 
the eldest brother, by consent, support the rest, like a father; 
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or let a younger brother, who is capable, do so: the prosperity 
of the family depends on ability. By consent of all, even the 
youngest brother, being capable, may support the rest. 
Primogeniture is not a positive rule. For Manu declares: 
‘either let them thus live together, or let them live apart for 
the sake of religious merit: since religious duties are multiplied 
when apart, separation is therefore lawful.’ By the term 
‘together’ or ‘apart’ and ‘for the sake,’ he shows that 2¢ zs 
optional at their choice. 


According to Jimutavahana the basis of indivisibility, 
as also of the primogenitary rule, is the consent of the parties. 
Later on while discussing the question of father’s right to a 
double share he says, “faa varsfa frar, faquinea l 
Sea fay swe azana aii adie RARA MELIN 
wale: | ATi i TÄN Tardy ATTA | surtogys 
amfi area | tafa gA: gale AÂJ: | iE 
astata fà watuafaa Ahaaa: aacaracafen famak 
anmam: an infamia aganmfanam: 
naaf: Namaa afai irse faaagaga 
mad faaara saatt “anfa ATTRACT: MIMS: Ty 
aa ET |. wafee wat ad faus ciate ufana drat 
al Yeas: anddafaatenfata gåva eT sete | 


aaa wf sairaan snaga aeaa frag 
UAHA NTA THAT WAAR TY Sarstana eT amta 
ancatife farag: sf erfeaerrdansy 1” 


‘‘ Besides, a double share of the grandfather’s wealth is 
the father’s due according to this argument. Deductions of 
a twentieth part with the best of all the chattels and of half a 
twentieth, and of a quarter thereof, are propounded by a 
passage of Manu:......... ‘if a deduction be thus made, let 
equal shares of the residue bg allotted: but if there be no 
deduction, the shares must be distributed in this manner; 
let the eldest have a double share; and the next born, a share 
and a half; and the youngest sons each a share; thus the 
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law is settled”... ... ... ’ Gautama likewise after directing that 
‘a twentieth part shall belong to the eldest besides a pair of 
goats or sheep, a car, together with beasts that have teeth 
in both jaws... ...... but let the brothers divide the residue 
equally,’ has by the following passage allotted a double share 
to the eldest: ‘or let the first born have two shares and the 
rest take one apiece.’ ” 

“It must not be argued that the eldest has double share 
allotted to him as the acquirer of the wealth. For the allotment 
of two shares is directed ‘if there be no deductions :’ now 
a deduction could not be supposed in case of an acquisition ; 
and since the middlemost and youngest are not, when they 
are acquirers, distinguishable from the eldest, the assigning 
of a share and a half or other less portion would be incongruous, 
and the use of the term ‘eldest’ would be unmeaning.” 

Jimutavahana takes the text of Yajfiavalkya: 

“‘arafaafararat war: free: ea: ” slightly differently. 
According to him it means that whatever unequal 
distribution is made by father will be wri, legal, and cites 
Vrihaspati and Narada in support of his meaning. Vrihaspati 
says, qaqan: far dat wafer: 1) aaa è arain 
franga n “Shares which have been assigned by a 
father to his sons, whether equal, greater or less, should be 
maintained by them. Else they ought to be chastised.” 

So says Narada: : 


fra g fam d anamfuata: | 
Rat a va wat: aq are fe faar wy: i 


“t For such as have been separated by their father with 
equal, greater or less allotments of wealth, that is a Awi 
distribution ; for the father is the lord of all.” 

According to Vishnu: Am A gary faasiq aa Ar 
Saag ware g farrgaarget efai n 


“When a father separates his sons his will regulates the 
division of his own acquired wealth. But, in the estate inherited 
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from the grandfather, the ownership of father and son is 
equal,” 

Both Dāyatattwa and Dāyakrama Samgraha place un- 
equal division on the basis of consent. According to Dāyakrama 
Samgraha “It must not be supposed that because the mode 
of equal division is more generally practised, and the mode 
by deduction seldom observed, that the former is the only 
mode sanctioned by law, and the latter unauthorised : for a 
partition by the mode of deduction may take place at the will 
of younger brother by reason of greater veneration for their 
elder brother.” The author then points out that “the mode 
of equal division is the only one adopted in the present age, 
because younger brothers are now-a-days seldom met with, who 
entertain this great veneration and elder brothers deserving 
of it are equally rare ° According to Dāyatattwa “although 
equal division is in conformity with the sastras, still the 
alternative of specific deductions, taking place out of an 
ex cess of reverence towards the senior in age, is not contra- 
dictory, in the same manner as partition or non-partition is 
optional with the co-heirs.”’ 


43 


CHAPTER VII. 
THE HISTORY OF PRIMOGENITURE IN BRITISH INDIA 
Introductory. 


The history of the law of primogeniture in British India is 
oe a a intimately connected with the history of 
the Zemindaries in the zemindaries and principalities that the one 
British India. 
cannot be satisfactorily treated without some 
preliminary examination of the other. Whatever vestiges of 
primogeniture might have been traceable in our law, it must 
have amply been evident that it is scarcely traceable in 
successions to private estates. It has also been seen from the 
Mitakshara that instead of the eldest son having any right of 
ownership superior to those enjoyed by his brothers, the law 
vests in every son, from the moment of his birth, a share in the 
paternal estate, and indeed gives him a sort of co-ownership 
by virtue of which he is even enabled to demand partition with 
his father and to put restraints on alienations. Yet you will 
hear of primogenitary rules of succession, and this will be mainly 
in connection with the zemindaries and principalities. 
Zemindars and Talookdars as a class owe their importance 
a re the Muhammadan period though important 
sbeir importance tothe changes in their position with reference to the 
land have been worked out by the British 
Government. Phillips in his learned lectures on the land law of 
Lower Bengal inclines to the belief that the zemindars were in 
many Gases the lineal descendants of the village Headman.! 
Colonel Galloway in his “ Observations of the Law and Consti- 
tution of India”? states a follows: “The word zemindar 


1 T.L. L., pp. 31, 64, 65, $ P.327. 
( 838 ) as 
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generally rendered landholder, is a relative and indefinite term; 
and does no more necessarily signify an owner of land than the 
word poddar signifies. an owner of money under his charge or 
an aubdar, the proprietor of the water he serves up to his 
master; or a soobadar, the owner of the province he governs, 
or in military language, the owner of the company of sepoys he 
belongs to; or. kelladar, the proprietor of the fort he defends ; 
or the thanadar, the owner of the Police Post he has charge of. 
On the contrary I might venture to assert that the affix ‘dar,’ 
according to the idiom of the Persian language, has more of a 
temporary meaning ; it imports more an official or professional 
connection between the person and thing connected, than a 
real right in the former to the latter; as Foujdar, though the 
Fou or troops are the kings’; tehseeldar, though the rents 
collected belong to the Government.. ............ say the word 
zemindar imports nothing more, necessarily, than that a relation 
exists between the person and the zumeen or land.” In the 
Fifth Report’ we find this observation: “The duty of the 
zemindar, as declared in his sunnud of appointment was to 
superintend that portion of country committed to his charge, 
to do justice to the ryots or peasants, to furnish them with the 
necessary advances for cultivation, and to collect the rent of 
Government, and as a compensation for the discharge of his 
duty, he enjoyed, as did the zemindars of Bengal, certain ,allot- 
ments of land rent-free, termed saverum, which were conveniently 
dispersed, through the district, so as to make his presence 
necessary everywhere, in order to give the greater effect to his 
superintendence.” | So 4 7 > 
“He was also entitled to receive certain russooms, or fees 
on the crops, and other perquisites, drawn from the sayer or 
customs, and from the quit-rent of houses. These personal or 
rather official lands and perquisites, amounted altogether to 


Fifth Report, pp. 80-81. 
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about ten per cent. on the collections he made in his district or 
zemindary.” 

“ The office itself was to be traced as far back as the time 
of the Hindu Rajas. It originally went by the name of 
Chowdrie, which was changed by the Muhammadans for that 
of Crorie, in consequence of an arrangement by which the land 
was so divided among the collectors, that each had the charge 
of a portion of country yielding about a crore of dams, or two 
and a half lakhs of rupees. It was not until a late period of the 
Mahomedan Government that the term crories was superseded 
by that of zemindar, which, literally signifying a possessor of 
land, gave a colour to that misconstruction of their tenure which 
assigned to them an hereditary right to the soil.” 

Similarly Fortescue ' defined the position of a zemindar as 
a mere office. According to him a person who possessed 
property, obtained from other sources, might be a zemindar, 
but he had not that property, because he was a zemindar. 
“Tt was,” he continues, ‘‘and is, the usual course for the son 
of’a zemindar to inherit ; but though that did obtain, it did not 
yield to him, necessarily, any proprietary right beyond what he 
had of his own and family ; his was a right of arranging for the 
revenues of the extensive holding. It was a hereditary right 
to perform a given duty.’ And A. D. Campbell after careful 
scrutiny of facts also arrived at the same conclusion.* Patton 
in his Asiatic Monarchies had occasion to deal with the position 
of zemindars and he too declared that the zemindary was an 
office though early made hereditary.’ | 

There has indeed been a good deal of burning agitation 

over the question whether the zemindars were 
Zemindsrs, if pro- : : 
prietors of the the proprietors of the soil or were mere office 
= holders, and Lord Cornwallis seems to have 
grown tired of the agitation as his vexed answer would indicate : 

1 See ‘‘ Zemindary Settlement in Bengal,” App. VI, p. 118. 

Ibid. 3 Patton’s Asiatic Monarchies, pp. 156-58; 167-74. 
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“The question that has been so much agitated in this country, 
whether the zemindars and talookdars are the actual proprietors 
of the soil, or only officers of Government, has always appeared 
to me to be very uninteresting to them ; whilst their claim to a 
certain percentage upon the rents of their lands has been 
admitted, and the right of Government to fix the amount of 
those rents at its own discretion has never been denied or 
disputed.” This is what Lord Cornwallis wrote in 1790.! The 
question would have equally been uninteresting to us had it not 
been a fact that the determination of the rule of succession 
was made much to depend upon what answer was to be given 
to the question. If zemindary was an office, single succession 
would be the result when the office had already been made 
hereditary.” If it meant property in land, mere largeness of the 
estate would not take it outside the scope of the general law, 
and equal division should be the rule. We shall have occasion 
to notice how after declaring the zemindars as proprietors of 
the soil the same result was sought to be deduced from such a 
declaration. 
Hereditary succession to the office of a zemindar has been 
Significance of here. Often regarded by advocates of a zemindary 
ditariness. settlement as conclusive proof of the zemindar’s 
proprietary rights in the soil. But they forget that the 
tendency of everything Hindoo is to become hereditary, and the 
office became hereditary even prior to the Mahomedan rule. 
George Campbell while referring to the Hindoo predecessors of 
these zemindars says, ‘The office was semi-hereditary as 


1 See Zemindary Settlement, etc., App. VI, p. 120. 

2 George Campbell, System of Land Tenure, etc., Cobden Club 
Essays, p. 165: “Where there is a recognized chiefship or office, it 
is understood that it cannot be divided, one man must hold it. Great 
zemindaries therefove generally descended to that member of the family 
who was best fitted, and of whom the superior power approved. There 
was SEDE corresponding to primogeniture, Proaingg by circum- 
stances.” 
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almost all Hindoo offices are, that is, the fittest member of the 
late official’s family succeeds, with approved fitness.” ?” Halhed 
gives us an account as to how these offices gradually became 
hereditary and how the position of the eldest son became at the 
same time almost secure. Halhed says: “The mokudums 
are, in some pergunnahs, considered as executing their office 
of Purdhan or mokudum under an original hereditary right, 
co-equal with that which sanctions the succession to patrimoni- 
al property in the soil; in some instances, the purdhanee is 
included in the Zemindary claims advanced by individuals, and 
its existence is acknowledged by the other proprietors; in- 
stances of the office being sold by the incumbent are on record ; 
in general, however, the Purdhan’s continuance in office depends 
upon the degree of consideration he enjoys in the eyes of those 
of his fellow parishioners who are landowners, and who will, 
by direct or indirect means, secure his dismissal if he neglects 
their interests. On the office falling vacant the eldest son of 
the late incumbent, or a near relation, generally succeeds. But 
in some places the Zemindar malgoozar is considered to have 
the privilege of nominating a successor ; without the consent of 
the other landowners, however, his nomination would have 
little weight; the difficulty of selecting a person who would 
attend to the interests of the Zemindar malgoozars, and at the 
same time prove acceptable to the ryots, appears to have origin- 
ated the preference now given to the son, or nearest relation of. 
the deceased Purdhan, who, as a matter of course, inherits no 
inconsiderable portion of the local and personal authority. 
possessed by his predecessors and would be equally open to the 
influence of that species of corruption by which the greater 
malgoozars retain their power.’*® And Holt Mackenzie 


1 Systems of Land Tenure i in Various Countries (India), Cobden 


Club Essay, p. 159. c 
= 2  Halhed’s “ Memoirs on the Land T enure and Principles of Taxa: 


tion in the Bengal Presidency.” " à 


PRIMOGENITURE IN BRITISH [NDIA 343 
expresses an opinion that previous to the permanent settlement 
there:was no such system of regular subdivision of zemindaries 
amongst the heirs of the: zamindar. In some cases a zemin- 
daree seems to have been regarded as an office generally of 
little value. In others there appears to have prevailed a special 
custom of primogeniture.” This right of renee did 
prevail, according to Holt Mackenzie, in all the provinces.’ 

But though zemindars were not proprietors of all the lands 

of their zemindary, though zemindary was 

lan emindar’s private mere office, there was nothing to prevent 
them from owning lands of their own. It is 

quite possible that these should also have, like others, private 
lands of their own. Indeed even if the view that the zemindary 
was a mere office be correct, it is by no means opposed to the 
fact that nearly all the zemindars, from the highest to the 
lowest, were also themselves cultivators to a greater or less 
-extent.? The petty head of the village, besides being a zemin- 
dar, was also, perhaps, the greatest cultivator in his own neigh- 
bourhood ; and each of the higher grades of zemindars even to 
the tributary sovereign of the hills, had his private lands, whence 


‘ Similar reply is given by Mirza Mohsen to questions put by 


Rouse. See Rouse’s Dissertation concerning landed property in Bengal, 
1791, p. 54. See also Roy Royan’s answers :— : 

The Zemindars of a middle and inferior rank, and the talookdars 
and murkoories at large, hold their lands to this day solely by virtue of 
inheritances whereas the superior zemindars (Chowdhuries), such as 
those of Burdwan, Nuddea, Dinagepur, etc., after succeeding to 
their zemindaries on the ground of inheritances, are accustomed to 
receive, on payment of a nuzzerana, peskush, etc., a dewanny sunnud 
from Government, In former times the zemindars of Bishnupur, 
Pachete, Beerbhom, and Roshmabad,—used to succeed in the first 
instance, by the right of inheritance ®and to solicit afterwards, as a 
matter of course, a confirmation from the ruling power. 

* A.D. Campbell’s ‘Able Paper,’ 1832, quoted. in Zemindary 
Settlement, etc., App. VI, p. 119. 
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he drew grain and other supplies for domestic purposes of his. 
“The fields which he held in his distinct capacity as a cultiva- 
tor, were never in the slightest degree, confounded by the native 
governments with his official contract or zemindary tenure.’ ? 
Rules of succession to such lands, so long as kept distinct, 
must be very different from the one that would govern succes- 
sion to zemindary. But, as we shall see later on, such confu- 
sion could not always be avoided And when permanent 
settlement in Bengal declared the zemindars to be the proprie- 
tors of the soil of the zemindary, there: was little reason for 
keeping the two separate and distinct. As we go on we shall 
see how circumstances rendered it even a matter of policy to 
acknowledge the zemindar in the new light of the landed 
proprietor of all lands, not only of his own fields, but of every 
field within his entire zemindary or hereditary revenue jurisdic- 
tion. 

Besides his own fields and his zemindary a zemindar also 
received a grant of waste land from the Government, and this 
grant has been criticized by many able writers as the one not 
warranted by the Act, under the authority of which the Perma- 
nent Settlement was made. It is Act 24, Geo. III, Cap. 25, 
Sec. 39, and this runs as follows :— ‘‘ And whereas complaints 
have prevailed that divers rajahs, zemindars, polygars, talook- 
dars and other native land holders within the British territories 
in India have been unjustly deprived of ; or compelled to aban- 
don and relinquish their respective lands, jurisdictions, rights 
and privileges ; or that the tributes, rents, and services required 
to be by them paid or performed for their respective possessions 
to the said united company are become grievous and oppres- 
sive; and whereas the principles of justice and the honour of 
this country require that such complaints should be forthwith 
enquired into and fully investigated and if founded on truth, 


1 Ibid. See also Patton’s Asiatic Monarchies, p. 156. 
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effectually redressed ; be it therefore enacted that the Court of 
Directors of the said united company shall, and they are hereby 
accordingly required, forthwith to take the matter into their 
serious consideration, and to adopt, take, and pursue such 
methods for enquiry into the causes, foundation, and truth of 
the said complaints, and for obtaining a full and perfect kaow- 
ledge of the same, and of all circumstances relating thereto as 
the said Court of Directors shall think best adapted for that 
purpose ; and thereupon according to the circumstances of the 
respective cases of the said rajahs, zemindars, polygars, talook- 
dars and other native landholders, to give orders and instructions 
to the several governments and presidencies in India, for 
effectually redressing in such manner as shall be consistent with 
Justice and the laws and customs of the country, all injuries and 
wrongs which the said rajahs, zemindars, polygars, talookdars, 
and other native land holders may have sustained unjustly 
in the manner aforesaid, and for settling and establishing upon 
principles of moderation and justice, according to the laws 
and constitution of India, the permanent rules by which their 
respective tributes, rents and services shall be in future rendered 
and paid to the said United Company by the said rajahs, zemin- 
dars, polygars, talookdars and other native land holders.” 
By the Act, the Court of Directors were required to give 
orders for settling and establishing, ‘‘ upon principles of modera- 
tion and justice, according to the laws and constitution of India, 
the permanent rules by which the tribute, rents and services of 
the rajahs, zemindars, polygars, talookdars and other native land 
holders should be in future rendered and paid.” The zemindars 
who had been displaced were to be restored, and their situation, 
as much as possible, rendered permanent. But it was hardly 
consistent with the declared policy of this Act to take any steps 
or make any declaration which wouJd ultimately have the effect 
of dismemberment of these’zemindaries. This however, as we 
shall show, was the object in view of which zemindars were 


declared proprietors of the soil, : 
44 
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It has been noticed above that Halhed refers to some record 
which would point to alienation of office by the present holder. 
But so long as it was a mere office, alienation of it could hardly 
be thought of. We have seen how gradually these offices 
became hereditary. But still it retained the character of office, 
it being still held descendible to a single successor; and before 
that, eventful declaration made by the British Government 
which turned these zemindars into proprietors of the soil, it was 
inalienable. ‘‘At the same time that property in land was 
recognized by the Regulations of 1793, it was made freely 
transferable by sale, and in every respect put on the footing of 
property.” This was indeed quite logical, and really consistent 
with the declaration. But this too has helped the dismember- 
ment of large zemindaries, and we do not know whether this too 
was foreseen by the propounders of the declaration. 

I shall have occasion to say more on this ‘subject as we 
proceed. But this is the place where we must notice the prin- 
cipal origins to which our zemindars can be traced.’ :— 

‘ First. Old tributary rajas, who have been gradually reduc- 
ed to the position of subjects but have never lost the manage- 
ment of their ancient territories, which they hold rather as 
native rulers than as proprietors. Here the primogenitary rules 
will still be found and these zemindars are chiefly found in 
outlying border districts and jungly semi-civilised countries. 

Second. ‘Native leaders, sometimes leading men of 
Hindoo class, sometimes mere adventurers, who have risen to 
power as guerilla plunderers levying blackmail, and eventually 
coming to terms with the Government, have established them- 
selves under the titles of zemindars, polygars, etc., in the 
control of tracts of country for which they pay revenue or 
tribute.” 

Third. The officers whose business was to collect and 
account for the revenue and who in disturbed times gained 


! See Cobdén Club Essay (India), p. 164. 
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such a footing that their rendering of an account became 
almost nominal. Dr. Hunter gives us a lucid explanation of the 
manner in which, under the lax rule of the Musalmans, the 
zemindars and talookdars grew from mere revenue officers and 
local representatives into position of proprietors.! This last 
class of zemindaries ought also to have descended by some rule 
of single succession. But at least after the declaration made 
by Lord Cornwallis these are also proprietors of the soil and 
as property in land descends to all the sons equally, we shall not 
be surprised to see these divisible and descendible to many. 
We have adverted to some policy of Government disfavour- 
ing impartibility or rather encouraging partibi- 
fave ability dis- lity of zemindaries. Yet for reasons best 
known to the authorities the counter policy of 
encouraging impartibility was entertained for some districts 
and we shall see how legislature recognised the custom of pri- 
mogeniture at least prevailing in those districts. 
The ultimate right of the state to determine by legislative 
PEN _. enactment the conditions under which pro- 
Legislative activi- i ; i 
ties relating to pri- perty in land shall be acquired, enjoyed and 
eis transmitted by its subjects has seldom, if 
ever, been questioned either by philosophers or by politicians, 
or by the landowners themselves. Yet when the East [ndia 
Company recognised the zemindars of Bengal as the landed 
proprietors many raised the question how far it was competent 
for the Government by that act to transfer or convey to the 
zemindars any proprietary right other than what the Government 
then might have possessed. According to these objectors the 
company itself, though sovereign of India, had vested in it only 
the right of collection of the public revenue, the proprietors of 
the soil being the cultivators ; and consequently ‘a Sunnud, 
firman, or by whatever name a grant. from the crown may be 
called’ would convey no fight higher than that of collection of 


1 Hunter’s Orissa, Vol. II, pp. 214-230, 239, 240, 255-261, 
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revenue. . They went further and asserted. hat even a Muham- 
madan emperor was only the proprietor of the revenue, and not of 
the soil: and “hence it is, when he grants aymas, altumgahs, and 
Jaggeers, he only transfers the revenue from himself to grantee,’ 
Whatever that be, while effectuating Permanent Settle- 
ment with zemindars the Government did declare the zemin- 
dars to be the proprietors of the lands in the zemindaries 
and it is not for us to enquire whether by this “ there was 
brought about the discordance between truth, right and fact 
on the one part,.and-the-conclision on whicti the Government 
acted.” Halhed in his “Memoir on the Land Tenure and 
Principles of Taxation ” examines the policy of the Government 
regarding this declaration and is of opinion that the zemindars were 
recognised as proprietors to evade jurisdiction of the Supreme 
Court. ‘The Government feared that a judicial enquiry into 
the Zemindars’ rights and tenures, whenever it shall happen, is 
likely to have important consequences on the Government of 
this country; should it be determined that a Zemindar is an 
hereditary office, who collects the revenue in trust for 
Government, whose jama is fixed only to prevent embezzlement, 
and who is liable to be removed at will, it will be argued, and on 
plausible grounds, that every Zemindar isa servant of the 
company, an officer of Government, and, therefore, subject to 
the jurisdiction of the Court; should it, on the other hand, be 
decided that a Zemindar is an absolute proprietor of his Zemin- 
dary, in every instance where he is dispossessed he may reclaim 
his right thus established by a process in the Supreme Court 
against the Company, contest the grounds on which he is 
excluded from possession, or on which his land is assessed; in 
short, in whatever way the question may be decided it is likely 
to open a wide field for litigation, and serve to involve this 
Government in suits brought either, directly against the Company, 


1 Col. Galloway’s “ Observations on the Law and Constitution of 
India,” p. 13. i 
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or can be defended only by them and their officers...........00. 
the course adopted to obviate the natural consequences of the 
interference of the Supreme Court with the agents of the 
revenue department, was perhaps the most injudicious which 
could have been taken; the Advocate-General (Sir John Day), 
taking the Persian words in their literal sense, declared the 
Zemindars to be landholders, and therefore not amenable to 
the jurisdiction of the Supreme Court; on this the Government 
acted, and induced the Zemindars to plead against the jurisdic- 
To On this verbal translation of the term ‘ Zemindar ’ 
a new doctrine was founded and very generally embraced: “the 
Governor-General and his Council were committed in their 
opinions to vindicate the plea set up against the jurisdiction of 
the Supreme Court, by admitting that the Zemindars were 
landholders, and held their right and land by inheritance ; 
and opiuions so well calculated to suit the prejudices of the 
people of England, who were generally unacquainted with the 
principles of the Eastern Governments, had a powerful influence 
in establishing a belief in the new doctrine, and finally overruling 
the disputed jurisdictions of the Court.” ' 

Whatever might have been the reason, whether the 
Company had any such ulterior object in view or whether it was 
due to an erroneous inference drawn from the fact of hereditary 
succession, that this declaration was made, it is an important 
declaration in the history of Primogeniture. That the declara- 
tion might have been due to mistake is reflected in the view 
taken by Patton who in his Asiatic Monarchies says : “ the 
prejudices of Europe confirm hereditary establishments wherever 
they are to be found, and, if it be possible, convert them. into 
tenures of land, because, among the English in particular, 
the law of Primogeniture and hereditary succession applies 
peculiarly to landed property; nor can they suppose the 
hereditary rule to be followed in the disposal of a trust, or an 


! Halhed’s Memoirs, App. A, pp. iito vi. 
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office, which has a reference to land, ‘without annexing to it the 
whole property of the official district, however extensive may be 
its boundaries: the argument is that hereditary succession 
implies property of land.” ! } 

- Hereditary succession to the zemindary has been regarded 
by those unaccustomed to think of hereditary offices as conclu- 
sive proof of the zemindar's proprietary rights in the soil. 
These very authorities were also accustomed to single succession 
in landed property, and it might have been expected that when 
the self same rule of succession they found in the zemindaries, 
there would be nothing in their way to help the development of 
primogeniture. But the fates determined otherwise. It is difficult 
to say why the Government soon after declaring that the zemin- 
dars were the proprietors of the soil proceeded at once to do away 
with the primogenitaty rules. A Revenue letter from Bengal dated 
the 6th March 1793 says, ‘‘ the same principles which induced 
us to resolve upon the separation of the talooks, prompted us 
to recommend to you, on the 3oth March 1792, the abolition 
of a’custom introduced under the Native Governments by which 
most of the principal Zemindaries in the country are made to 
descend entire to the eldest son, or next heir of the last 
incumbent, in opposition both to the Hindu and Mahomedan 
laws, which admit of no exclusive right of inheritance in favour 
of primogeniture, but require that the property of a deceased 
person shall be divided amongst his sons or heirs, in certain 
specified proportions. Finding, however, upon a reference to 
your former orders, that you had frequently expressed a wish 
that large Zemindaries should be dismembered, if it could be 
effected consistently with the principles of Justice, we did not 
hesitate to adopt the measure without waiting for your sanction.” ? 


! Patton ‘Asiatic Monarchies,’ pp. 195-196. 

2 Select Committee, 1810. App. No. 9, pP. 10Q. 
Revenue Letter from Bengal of the 6th March, 1795. 
See also Francis’ “ Revenue of Bengal,” p. 59. 
Quoted in “the Zemindary Settlement in Bengal.” 
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The dismemberment then was the real policy and one shall 

= not be surprised if some day it would be 

the policy of the established that it was with this object in 
a ta view that the seemingly favourable declaration 
of the proprietary right was made, so that consistently 
with the principles of justice dismemberment could be 
effectuated. The measure referred to in the Revenue letter 
from Bengal just noticed was the Regulation XI of 1793, 
‘a Regulation for removing certain restrictions to the opera- 
tion of the Hindoo and Mahomedan laws, with regard to 
inheritance of /anded property subject to the payment of 
Revenue to Government,’ and its object was announced 
as follows: “ A custom, originating in consideration of finan- 
clal convenience, was established in these provinces under 
the Native administrations, according to which some of the 
most extensive Zemindaries are not liable to division. Upon 
the death of the proprietor of one of these estates, it devolves 
entire to the eldest son, or next heir of the deceased, to the 
exclusion of all other sons or relations. This custom is 
repugnant both to the Hindoo and Mahomedon laws, which 
annex to Primogeniture no exclusive right of succession to 
landed property, and consequently, subversive of rights of 
those individuals who would be entitled to a share of the 
estates in question, were the established laws of inhgritance 
allowed to operate with regard to them as well as all other 
estates. It likewise tends to prevent the general improvement 
of the country from the proprietors of these large estates not 
having the means, or being unable to bestow the attention 
requisite for bringing into cultivation the extensive tracts of 
waste land comprised in them. For the above reasons and 
as the limitation of the public demand upon the estates of 
individuals as they now exist, ,and the rules prescribed for 
apportioning the amount on the several shares of any estates 
which may be divided, obviate the objections and inconveni- 
ences that might have arisen from such divisions-when the public 
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demand was liable to annual or frequént variation, the Governor 
General in Council has enacted the following rules.” 

So the avowed object of this regulation which signed the 
death warrant of primogenitary rules in zemindaries was the 
removal of a custom repugnant to the laws of the country, 
a custom subversive of the rights of individuals ; the Regula- 
tion according to this had in view the securing to the sons 
of zemindars their birthrights given to them by their own 
personal laws, rights that had been taken away from them by 
the custom, and such a custom took its birth in the sense 
of financial convenience. Native administration was to blame 
for this, and the new Government was bent upon rectifying 
the error. The custom no doubt was already an established 
one; yet as it tended to prevent the general improvement of 
the country, the Government would be failing in duty if it 
would hesitate on that score to condemn and remove it. 

If this was the honest opinion of the authors of the 
Regulation it could arise only because of their ignorance of 
the history of? the zemindars. No doubt both in the Articles 
of the Proclamation relative to the limitation of the public 
demand upon the lands, and in the regulation into which the 
said proclamation was subsequently enacted,’ these authorities 
spoke of ‘‘ Zemindars independent taluqdars and other actual 
proprietors of land paying revenue to Government,” and both 
in the decennial settlement and the Permanent Settlement of 
Public Revenues of the Province, the Settlement purported to 
be made with or on behalf of the proprietors of land; yet from 


J Bengal Permanent Settlement Regulation 1793 (Regulation I of 
1793). It will be interesting to notice here how the middlemen or 
the tenureholders grew under the system. The Permanent Settlement 
had been so jealous of the growth of intermediate tenures, that it. 
prohibited the Zemindars from giving away any lease for longer than 
twelve years. See Reg. XLIV of 1793, Sec. 2. 

- See Bengal MS, Records, Hunter, Vol. I, p. roo. 
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what has already been said about those so called actual pro- 
prietors of land, it would appear that either this was due to 
total ignorance of the history of the institution or it was only 
a wilful mis-statement made with the object of rendering the 
fulfilment of some frequently expressed wish possible and 
consistent with the principles of justice. If zemindaries were 
really properties in the soil, if instead of being mere officers 
of the crown these zemindars were really proprietors of land, 
there might have been some truth in the remarks that the 
primogenitary rule of succession in zemindaries was repugnant 
to the law of the country and was subversive of the rights 
of the individuals. 

Whatever be the nature of property in the zemindaries, the 

custom of primogeniture could grow, and 
Custom, if can be it is indeed difficult to see how such a custom 
repugnant to the law . : 
of the country. would develop if indeed it was repugnant to 
the law of the country and subversive of 
individual rights. Every custom necessarily involves the two 
conceptions of the conviction and the constant and general use 
which have the mutual relation of a basic principle and an 
external expression. It takes its birth in some need felt by 
the society; and satisfaction of such need might have been 
obtained, in the beginning, through some transitory and iso- 
lated acts gradually:giving rise to a general conviction, of the 
necessity of such satisfaction. Thus it is that almost in every 
system of law we find a high place accorded to custom: and 
neither the Hindu system nor the Muhammadan one can be 
accused of scant respect to it. If then the custom could 
develop in the country it would hardly be justifiable for a 
Government to declare war against it unless of course it was 
against some policy of the Government. 

Undoubtedly land unlike almost every other form of riches, 
is strictly limited in amount; and any condition of the law 
which tends to restrict the chance of acquiring a thing, in 
itself desirable but limited in quantity, to a small fraction 
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of the entire population, may be regarded as prima facte 
objectionable, if not unjust. As a matter of fact, the majority- 
of European countries have from time to time passed laws 
intended to prevent the accumulation of extremely large quan- 
tities of land in the hands of comparatively few proprietors. 
Yet it cannot be too strongly urged that the less we have to 
do with such laws the better. The more a state finds itself 
able to trust to the public spirit, intelligence and enterprise of 
its individual members, and the more, in consequence of the 
existence. of such characteristics, it feels able to leave them at 
liberty to administer and dispose of their property without 
external interference, the healthier will be the general condition 
of such a state, and the more certain and rapid its progress in 
industrial and agricultural improvement. It cannot of course 
be said that there can be no occasion for legislative inter- 
ference ; but we may at least contend that it always requires 
justification. 

, But the justification of legislative interference here was 
that the custom itself did grow only under external pressure, 
and it was fit to remove that pressure. The custom could grow, 
the authors of the Regulation would say, only in consideration 
of financial convenience ; and if the crown could afford to give 
up this consideration, the pressure ought to be removed. This 
no doubt will be a real justification of legislative interference 
provided the interference did nothing more than the removal of 
the restriction. It becomes necessary therefore for us to 
examine the provisions of the Regulation. 

The second clause’ of the Regulation enacts that “ after 
the 1st July, 1794...... ..if any Zemindar, independent talookdar 
or other actual proprietors of land, shall die without a will, or 
without having declared by a writing or verbally to whom and 
in what manner his or her landed property is to devolve after 
his or her demise, and shall leave two or more heirs who by the 
Mahomedan or Hindoo law (according as the parties may be of 
the former or latter pursuasion) may be respectively entitled to 
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succeed to a portion of the landed property of the deceased, 
such person shall succeed to the shares to which they may be 
so entitled.” 

In its third clause the Regulation enacts: “ If any Zemindar, 
independent talookdar or other actual proprietor of land, shall 
die subsequent to the period specified in section II, without a 
will or without having declared by a writing or verbally, to whom 
and in what manner his or her landed property is to devolve 
after his or her demise, and shall have two or more heirs who, 
by the Mahomedan or Hindoo law (according as the parties 
may be of the former or latter persuasion) shall be respectively 
entitled to succeed to a portion of the landed property of the 
deceased, under the rule contained in that section, such person 
shall be at liberty, if they shall prefer so doing, to hold the 
property as a joint undivided estate. If one or more or all of 
the sharers, shall be desirous of having separate possession of 
their respective shares, a division of the estate shall be made 
in the manner directed in Reg. XXV of 1793 and such sharer or 
sharers shall have the separate possession of such share or shares 
accordingly. If there shall be three or more sharers, and any 
two or more of them shall be desirous of holding their shares 
as a joint undivided estate, they shall be permitted to keep their 
shares united accordingly.” 

If then dismemberment of the large zemindaries was the 
object in view of this Regulation it did not take the bold step of 
substituting for primogeniture the law of compulsory partition 
which would produce the desirec for effect immediately. 
Indeed the English at home was also questioning the propriety 
of the retention of primogenitary rules, and if primogeniture 
could survive the manifold attacks in England it was perhaps 
due to the fact that one fatal objection to the system did not 
exist in England ; political privileges were not in the slightest 
degree associated with the ownership of land; the occupier of 
the meanest tenement in a borough, or of half a dozen acres of 
soil in a rural district, had as much right to his representative 
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in Parliament, and the same share in‘his return, as the owner of 
half a county. The other objection, the objection put forward 
by the economists, could not prove fatal. The economists were 
never unanimous in regarding with disfavour the concentration 
of rural property in the hands of comparatively few proprietors. 
Nor were they sure that such a system would be more injurious 
than the inevitable ultimate consequences of any alternative 
system which the ingenuity of legislators could devise. The 
doubt felt was so strong that when the landowners of England 
were given the free power of disposal by will they did utilize it 
only in creating the custom of primogeniture in the place of 
compulsory primogenitary rules. 

The legislature which gave us the Regulation was the 
product of the above system, and accustomed at home to the 
various attacks on primogeniture, and probably having in view 
their own system of entails they wanted to take away the 
compulsion, at the same time keeping it open for our landowners 
to see if they would avail of the testamentary power given to 
them in creating anything like English entails. Nothing 
contained in the Regulation is to be construed to prohibit any 
actual proprietor of land bequeathing or transferring by will, or 
by a declaration in writing or verbally, either prior or subsequent 
to the 1st July, 1794, hnis or her landed estate entire to his or 
her eldest son or next heir, or other son or heir, in exclusion 
of all other sons or heirs or to any person or persons, or to two 
or more of his or her heirs in exclusion of all other persons or 
heirs in the proportions, and to be held in the manner which 
the proprietor may think proper........ conei (provided the bequest 
be not repugnant to the Hindoo or Mahomedan Law). 

But the testamentary power of the Hindoos and Maho- 
medans was not as wide as in the English system. And if 
primogenitary rule did not survive this legislative attack it was 
greatly due to this fact. This is how dismemberment became 
possible, and if we hear of no war waged against it by the people 
concerned, it was because of the gradual and pacific manner in 
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which it was effectuated. Any violent and summary declaration 
abolishing primogeniture might meet with strong oppositions. 

The legislature in enacting}the Regulation was of opinion 
that primogeniture tended to prevent the general improvement 
of the country. Lawrence! writing for English primogeniture 
says: “Many writers have in recent times advocated the 
adoption in our own country of some system having for its 
object that equalisation of property which the legislators of 
Greece and Rome with more or less earnestness, but invariably 
with small success, endeavoured to establish, and which the 
succession laws of modern times have in other lands in great 
measure succeeded in effecting. The right of the State to 
control, direct, or modify the method in which land is owned 
and occupied by its subjects has already been shewn to be one 
which may be legitimately asserted. I have also endeavoured 
to show that it is one of these latent rights of which only 
extreme and urgent necessity justifies the exercise; and it 
remains to inquire whether the present conditions of tenure in 
England are such as imperatively to demand the interference of 
the legislature, or whether they are not on the contrary of such 
a character that any amelioration which might be thus effected 
would be more than counterbalanced by the pernicious feeling 
of insecurity which such interposition must inevitably 
create.” 

He then reviews the question as to the number of landed 
proprietors in England and, after noticing that according to the 
best obtainable information, at least seventy per cent. of the 
estates in England are held under settlement, proceeds to 
consider whether the operation of the custom of primogenjture 
is so pernicious in its effects on the system of land tenure, and 
so injurious in its economical, .social, or political aspects as to 
imperatively require the interference of the legislature in the 
shape of a new land law.» The result of his consideration is an 
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answer to the above question in the’negative. “There appeat 
to be,” he says, “many reasons for considering the circum- 
stance that land is a commodicy mainly held in large quantities 
by men of wealth,—often by men who would be richer if they 
possessed no land at all—as favourable to the utmost possible 
production and the highest development of the riches of the 
soil. The capitalist who owns land is able to introduce im- 
provements, to venture on experiments and await his reward 
in the course of years to come, the petty occupier is obliged to 
grow what is immediately remunerative, and cannot afford to 
look beyond the necessities of the moment to the possibilities of 
the future.” These conclusions he justified “ by facts, so far 
as they can be verified, and by figures, so far as they can be 
regarded as trustworthy.” ’ 

If this is so for England, it is difficult to see why it would 
be otherwise for India. In fact the authors of the Permanent 
Settlement in Bengal put forward the same reason for retaining 
the zemindars and raising them from mere officers to the 
proprietors of the soil. “It is for the interest of the State,” 
says Lord Cornwallis, “that the landed property should fall into 
the hands of the most frugal and thrifty class of people, who 
will improve their lands and protect the ryots, and thereby 
promote the general prosperity of the country.”* The author 
of the Permanent Settlement thought that “if there be any 
hidden wealth still existing it will then be brought forth and 
employed in improving the land, because the proprietor will be 
satisfied he is labouring for himself.” “A Permanent Settle- 
ment alone can make the country flourish, and secure hapiness 
to the body of the inhabitants.” ° — 

Whatever that be, on grounds similar to those stated in the 
preamble to Regulation XI of 1793, Regulation XLIV was 


1 Lawrence, p. 82. ° 
2 Fifth Report, p. 473. 
8 Regulation X of 1800, Sec. II. 
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passed for removing certain restrictions to the operation of the 
Hindoo and Mahomedan laws with regard to the inheritance 
of landed property, subject to fhe payment of revenue to 
Government in the Province of Benares which was equally 
directed against the primogenitary rules or rather against 
unification of holdings. 

It has been seen that before these legislative measures 
were adopted a custom was established in those provinces under 
the native administrations according to which the extensive 
zemindaries were not liable to division. The legislature, fully 
aware of that custom proceeded to remove it characterising it 
as originating only in consideration of financial convenience. 
A few years later, in 1800,' a Regulation was passed which had 
the opposite object in view,—a Regulation for preventing the 
division of landed estates in the Jungle Mehals of the Zillah of 
Midnapore and other districts. This Regulation declared that 
Regulation XI of 1793 shall not be considered to supersede or 
affect any established usage which may have obtained in the 
Jungle Mehals of Midnapore and other districts, by which the 
succession to landed estate, the proprietors of which may die 
intestate, has hitherto been considered to devolve on-a single 
heir, to the exclusion of the other heirs of the deceased. In 
the mehals in question, the local custom of the country shall be 
continued in full force, as heretofore, and the courts of justice 
be guided by it in the decision of all claims which may come 
before them to the inheritance of landed property situated in 
those mehals.* The reason for this retrograde move is given 
in Section I of the Regulation which says: “ By Regulation XI 
of 1793, the estates of proprietors of land dying intestate care 
declared liable to be divided among the heirs of the deceased, 
agreeably to the Hindoo or Mahomedan laws. a custom, 
however, having been found to preyail in the Jungle Mehals of 


1 Regulation X of 1800. 
2 Regulation X of 1800, Seç. I. 
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Midnapore, and other districts, by which the succession to 
landed estates invariably devolves on a single heir without the 
division of the property, and this custom having been long 
established, and being founded, in certain circumstances, on local 
convenience which still exists, the Governor-General in Council 
has enacted the following rule to be inforced in the Provinces 
of Bengal, Behar and Orissa from the date of its promulgation.” 
This limits the operation of Regulation XI of 1793 and to 
a certain extent helps the revival of primogeniture in that 
limited area. It must have been noticed above that the 
custom of primogeniture in these localities is also said to have 
originated in the consideration of some local convenience. In 
fact every custom takes its birth in the sense of convenience, 
and this is why certain amount of respect is always due to it. 
The sense of respect due to custom marks this Regulation 
X of 1800. The same feeling we find in the judgment of the 
Judicial Committee in Babu Beerpertab Shahi vs. Maharaja 
Rajendra decided half a century afterwards." In this case the 
question of succession to the zemindary of Hunsapore in Behar 
was to be decided. The zemindary was originally an impartible 
Raj, which by family usage and custom descended, for many 
generations, on the death of each successive Rajah, to his 
eldest male heir, according to the rule of primogeniture. In the 
year 1767 the then reigning Rajah of Hunsapore having rebelled 
against the British'Government, was expelled by force of arms, 
and the Raj confiscated by Government, who kept possession 
of the same for upwards of twenty years, and ultimately in 1790 
granted the Raj to a younger member of the family. It was 
argued that after this grant the zemindary would not retain its 
previous incidents as at the time when this grant was made, the 
policy of the Government which made the grant as evidenced 
by Regulation XI of 1793, was to reduce the number of the 
estates descendible by special custom, and the intention of 
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Lord Cornwallis’ government was presumably ° to restore 
the property to the old family sybject to the ordinary law of 
succession.! We shall have A to discuss this later on. All 
that we should notice here is that in this case it was judicially 
announced that Bengal Regulation XI of 1793, does not affect 
succession by special custom of a single heir to a Raj, or 
subject it to the ordinary Hindoo law of succession. 

| It may not be quite out of place here to notice the effect of 
Permanent Settlement on the ancient Raj families of Bengal. 
It has already been noticed how the Permanent Settlement had 
been jealous of the growth of intermediate tenures. In the very 
year of the Settlement a Regulation was passed prohibiting the 
zemindars from giving any lease for a period longer than twelve 
years.? The result of this policy was the ruin of the ancient houses 
of Bengal. “It was vain to expect the ancient Rajas of Bengal, 
encumbered with all the costly paraphernalia of their petty 
courts and military retainers, to suddenly transform themselves 
into punctual tax-collectors. Yet: this was exactly what the 
Permanent Settlement did expect of them. It applied to their 
pompous, lax and extravagant system of management, the same 
stringent procedure as it applied to the new class of zemindars 
with their shrewd habits of business............ secese. 
The ancient houses of Bengal broke down under the 
strain....... The wave of the Permanent Settlement 
had, in truth, submerged the ancient houses of Bengal.” ® “In 
fact it is scarcely too much to say that, within the ten years. 
that immediately followed the Permanent Settlement, a 
complete revolution took place in the constitution and ownership 
of the estates which formed the subject of that Settlement.” $ 


12 M.I.A. 1, p. 37. 
Regulation XLIV of 1793. . 
Hunter’s Bengal MS. Records, Vol. I, p. ror. 
4 Ibid, pp. 101-102. Official report on the Revenue Administration 
of the Lower Provinces of Bengal, by Mr. J. Mavneile, p. 9, Cal. 1873. 
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This prohibition of ‘Sub-infeudation,’ if we may use this 
feudal ‘phraseology,’ was say not respected by one 
ancient family of Bengal which, by taking to sub-infeudation, 
could make itself the one conspicuous exception amid the 
general ruin. The Raja of Burdwan soon gave up the struggle 
to manage his estates under the hard-and-fast rules laid down 
by the Permanent Settlement, and leased them out in perpetuity 
to middlemen. These intermediaries did the actual work of 
collecting the land tax, paid a fixed sum each year to the Raja, 
and made as much more as they could out of the cultivators. 
Others gradually discovered that this system formed the only 
escape from ruin, and after some hesitation, the Government 
found itself compelled to recognise the new state of things. 
“Within twenty years after the Permanent Settlement the 
practice had got beyond the control of the Government, and the 
twelve years’ restriction on leases was formally abolished” by 
Regulation V of 1812. Regulation VIII of 1819 in its preamble 
recorded how the practice of sub-infeudation grew and gave to 
the practice the force of law placing on a legislative basis the 
modern system of sub-infeudation in Bengal. 

Whatever that be, prior to the Hunsapore case, Rajah 
Deedar Hossein vs. Ranee Zuhooroon-Nisa' was decided in 
1841 by the Judicial Committee in which the Committee declar- 
ed that the family usage that a zemindary had never been 
separated but devolved entire on every succession, though 
proved to have existed as the custom for many generations, will 
not exempt the zemindary from the operation of Regulation XI 
of 1793, and that Regulation X of 1800 does not apply to un- 
divided zemindaries in which a custom prevails, that the 
inheritance should be divisible, but only to Jungle Mehals, and 
other entire districts where local customs prevail.’ It was 
attempted in this case to construe Regulation X of 1800 in a 


1 2 M.L A. 441. 
3 2M.1. A. 441 at p. 476. 
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way that would have the effect of repealing Regulation XI of 
1793, saying that Regulation X would apply tothe case of every 
individual Zemindary in which the custom had been that it 
should descend entire. This construction however was not 
accepted. 

It has been noticed that in the Province of Bengal, Behar 
and Orissa the authors of the Permanent Settlement made a 
great assumption that the zemindars and independent talook- 
dars were the proprietors of the soil, and starting with that 
assumption they shaped the law governing the incidents of 
such zemindaries. In Madras however a Regulation was 
passed declaring the proprietary right of lands to be vested in 
individual persons, and defining the rights of such persons 
under a Permanent Assessment of the land revenue. The 
preamble to Madras Regulation XXV of 1802 stated that 
“whereas it is known to the Zemindars, Merassydars, ryots and 
cultivators of land in the territories subject to the Government 
of Fort St. George, that, from the earliest until the present 
period of time, the public assessment of land revenue has never 
been fixed; but that, according to the practice of Asiatic 
Government, the assessment of the land revenue has fluctuated 
without any fixed principle for the determination of amount, 
and without any security to the Zemindars or other persons for 
the continuance of a moderate land-tax ; that, on the contrary, 
frequent enquiries have been instituted by the ruling power, 
whether Hindoo, or Mahomedan, for the purpose of augmenting 
the assessment of the land revenue, that it has been customary 
to regulate such augmentations by the inquiries and opinions 
of the local officers appointed by the ruling power for the time 
being; and that in the attainment of an increased revenue on 
such foundations, it has been usual for the Government to 
deprive the Zemindars, and to appoint persons on its own behalf 
to the management of the Zemindaries, thereby reserving to the 
ruling power the implied right, and the actual exercise of the 
proprietary possession of all lands whatever; and whereas it is 
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obvious to the said Zemindars, Mer4ssydars, ryots and cultiva- 
tors of land that such a mode of administration must be i injuri- 
ous to the permanent prospd:i ity of the country by obstructing 
progress of agriculture, population and wealth, and destructive 
of the comfort of individual persons by diminishing the security 
of personal freedom and of private property: wherefore, the 
British Government, impressed with a deep sense of injuries 
arising to the state and to its subjects from the operation of 
such principles, has resolved to remove from its administration 
so fruitful a source of uncertainty and disquietude to grant to 
Zemindars and other /and-holders, their heirs and successors, a 
permanent property in their land in all time to come, and to fix 
for ever a moderate assessment of public revenue on such lands, 
the amount of which shall never be liable to be increased under 
any circumstances.” Deeds of permanent property—a Sunnud- 
i-milkeat istimrar—were to be granted to all the proprietors 
according to this Regulation and these proprietors were declared 
to be at liberty to transfer the proprietary right in the whole or 
in a part of their zemindaries. 

= We have seen elsewhere what was involved in this declara- 
tion in favour of the zemindars. If zemindary were a mere 
office, there would naturally be single succession to it even when 
it became hereditary. Now that it is a property in land the 
ordinary law of succession and inheritance would apply. 

It may be noticed here that in Madras at least the legisla- 
ture had to recognise such a thing as the existence of heredi- 
tary offices. In Section XI of the aforesaid Regulation office 
of Curnum is mentioned, and though the Curnums can be 
appointed from time to time by the zemindars, the zemindar 
shall in the first place select a successor from the family of the 


1! Madras Regulation XXV pf 1802, Secs. II] and VIII. From the 
passing of this Regulation Kaye draws the' moral that Permanent Settle- 
ment in Bengal must have proved a great success. See his “History of 
the Administration of the East India Company.” 
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last incumbent, and Regulation VI of 1831 of Madras enacted 
that the emoluments annexed to various hereditary village and 
other offices as wages for thd performance of such services, 
shall in no case be separated from the offices to which they have 
been annexed. Possibility of division of such property would 
therefore be the minimum. 

The Madras Regulation speaks of grants made by the 
Government to the zemindars. If zemindars become the pro- 
prietors of the soil it is by this crown grant, and we shall have 
occasion later on to discuss the scope of these grants. We 
should however notice here that assuming that Government has 
power of making grants of landed property, it can, by its grants, 
limit in any way it pleases the descent of such lands. 
Scarcely any authority is needed for the proposition that crown 
has such power. Yet the decision of the Judicial Committee in 
Thakur Rajendra Bahadur Singh vs. Rani Raghubans Kunwar ' 
would support it amply ; and whatever doubts as to this power 
might have been felt in any quarters the Crown Grants Act 
(XV of 1895) announces that Crown has the power. 

I shall not deal with the Oudh Estates Act—Act I of 1869 
—here as occasion for saying something about it would arise 
later. There you will find provisions reserving a certain place 
for primogenitary rules in the estates of certain Oudh 
taluqdars. ; 

The Crown no doubt has the power. Buta subject has 
no right, either by express declaration or by 
mere volition, to impose upon lands or other 
property any limitation of descent which is at variance with the 
ordinary law of descent.” In no system of Jurisprudence 
it is thought competent for an individual to legislate for 


Crown grants. 


himself. 


1 45 I, A. 134-23 C.W. N. 101 (P.C.) 
3 Rajendra Bahadur vs. Rani Raghubans, 45 I.A. 134. 
See also Tagore vs. Tagore. 
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Before the passing of the Oudh Estates Act several grants 
of estates had been made by the Crown, and the rule of succession 
to these estates found place if the Sanad creating the estate. 
In cases of possible inconsistency between the order of succes- 
sion specified in the Sanad and that in the subsequently enacted 
statutes, ithas sometimes been questioned as to which should 
govern. We shall have occasion to discuss these things more 
in detail in a subsequent chapter. All that we should notice 
here is that the Judicial Committee had to deal with similar 
questions in Devi Baksh Singh vs. Chandrabhan Singh,’ and 
the answer there given seems to favour the position that the 
Statute should govern such cases. 

If rules of descent given in a Sanad is, to the extent 
specified above, superseded by a subsequently enacted Statute, 
the next question might be raised how far the primogenitary rules 
of descent prevailing in any family can be affected by such Statutes 
In Bhat Narindar Bahadur Singh vs. Achal Ram? the point was 
raised and a decision was given on it by the Judicial Committee 
in favour of the Statute. Lord Hobhouse in delivering the 
judgment said “the question in this case has come to a very 
simple point indeed after all this litigation. The estate is in 
Oudh and was granted by the Crown to one Pirthi Pal after the 
confiscation, and it is placed in class 2 of the Act I of 1869 and 
not in class 3. The effect of that is that the estate is labelled 
as one which, according to the customofthe family, descends to 
a single heir, but not necessarily by the rule of lineal primogeni- 
ture. It may be, and it has so happened in this case, that the 
heir according to lineal primogeniture is more remote in degree 
from¢he ancestor than other collaterals, or other persons in 
the line of heirship. If so, the degree prevails over the line 
according to the classification under the act; though if two 
collaterals or persons in the ling of heirship are equal in degree, - 


t L L. R. 232 All. 588 (P. C.) 
2? 201A. 77-20 Cal. 649 (P. C.). 
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® v 
then as the property can go only to one, recourse must be had 


to the seniority of line to find out, which that one is.” 

We shall conclude these remarks by noticing another Statute 
where also primogeniture received a welcome recognition at 
the hands of the legislature. The Punjab Land Revenue Act 
and the rules framed under that Act recognize primogenitary 
rules using the expression “nearest eligible heir according to 
the rule of Primogeniture”’ in rule 17 (ii). 

An interesting question was raised in a case arising under 
that Act: whether the rule of primogeniture would embrace descent 
to adopted son or whether it was confined to that by birth only, 
The question arose in connection with a vacancy in the office 
of headman, and the Financial Commissioner, Mr. Fenton,! had 
to give his answer to it. Mr. Fenton after reviewing several 
previous decisions * arrived at the conclusion that primogenitary 
rules as contemplated in the rule did not embrace descent by 
adoption. Mr. Speedman in Hira vs. Wazira gave his reasons 
for the rule saying “adoptions are very often made to spite the 
heirs. I do not think that a Lambardar should be able to 
gratify private spite by imposing a lambardar on the village 
whom the villagers must dislike.” It is indeed difficult to follow 
this reasoning though it appealed to Mr. Fenton as good reason. 

In the Central Provinces the Land Revenue Act? of 1881 
in its section 65A provides that when, on the deatł of a 
protected thikadar, there are two or more heirs bearing the same 
relationship to him, the eldest of such heirs shall succeed : 


1 Bhagsingh vs. Jawra Singh, 15 LA. 925. 
2 Hira vs. Wazira, 9 P. R, 1892 Rev. i 
Maula vs. Hayat, 14 P. R. 1886 Rev. 
Sher Singh, vs. Subha, to P. R. 1892 Rev. 
Suchet Singh vs. Basanta, 11 P. R, 1891 Rev. 
Shah Muhammed vs. Diwan Buksh, 12 P. R. 1892 Rev. 
Ranjas vs. Nihala, 13 P. R. 1892 Rev. 
3 See a case under this Act. Sukdeb Biswas vs, Balia Biswas, 19 
C. L. J. 255 (per Mukherjee, J.). 


368 THE LAW OF PRIMOGENITURE 


provided that, of such heirs, an heir who was joint with the 
thicadar shall have preference over an heir who was separated. 
This is indeed a very attdnuated form of Primogeniture 
recognized in the protected thicadari tenure in the Central 
Provinces and may very well be classed as an anomalous form 
of Primogeniture. 

The two important things that seem always to occupy the 
minds of a Jurist are the different kinds of 
formation of the law, and the forms in which 
it presents itself as externally observable. 
These are, properly speaking, those modes by which authority, 
that is, the sense of social and individual claims, obtains 
recognition. The elements making up authority itself are 
essentially the same as those of any overwhelmingly important 
claim that demands absolute satisfaction, and presents itself 
as a claim of the society. It is, in fact, merely a question of 
concrete embodiments whether it shows itself as framed into 
an-injunction or rule presupposing obedience, or whether the 
recognition of such a claim manifests itself in accommodating 
conduct and in custom, unconsciously appropriate. The main 
difference, with regard to the embodiment of law, consists in 
its being either a rule declared before-hand, or manifesting 
itself in special cases, or in its appearing as custom. A rule 
of law is always a precept which, in order to bring about a 
certain state of things conceived as an object previously marked 
out, exacts, permits, or prohibits certain conduct either absolu- 
lutely or conditionally in the event of certain circumstances 
occurring or in the absence of certain circumstances. Every single 
law, therefore presupposes a social organ corresponding with it, 
a differentiated, self conscious, higher power, which is, during 
periods rising above the level of primitive rudeness, recognized 
as the supreme power of the state and as its proper organ; 
and it further presupposes subjects possessing conciousness, 
who from ready conviction or through moral coercion, through 
fear of consequences, are impelled towards an appropriate 


Primogeniture as 
creature of custom. 
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activity, or can be compelled by material force to obey the 
precept given, and to make good any injurious results 
arising from disobedience to it. Custom, on the contrary, 
does not, in itself, appear in the form of a rule, although 
theoretically a rule may be and is usually derived from it, 
and may be asserted by force whenever the self-conscious 
application of laws has become general in a given society. 
Custom as a source of law therefore presupposes the 
juristic sentiments of a people, and certain external, constant 
and general acts by which it is shown. As long as 
custom prevails purely as such, it manifests itself, for the 
most part, in the voluntary and unconscious, although, ready, 
adaptation of men to some mode of proceeding, a deviation 
from which under ordinary circumstances cannot be 
conceived by them as possible. They were originally 
prompted to adopt it by the consideration that it is easier to 
repeat a proceeding once taken, no matter what circum- 
stances may have given rise to it, than to initiate 
a new one. Further, the more frequently any line of 
conduct is followed, the more inconvenient it becomes 
to devise new modes of proceeding, differing from the old 
one: every new beginning indeed is attended by greater 
trouble than the continuance of accustomed ways. Besides, 
the customary proceeding is, owing to natural selection, 
nothing else but the most fitting accommodation to the 
agencies operating during the process of habituation, and 
accordingly, on the average, the most expedient. Custom 
thus involves necessarily the two conceptions, the convic- 
tion of expediency and the external expression of ‘his 
conviction in the constant and general use. 

Miraglia ' says that “ the first and chief source of positive 
law is custom, which presupposes the juristic sentiment of 


1 Comparative Legal Philosophy, p. 300. 
47 . 
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a people and certain external, constant, and general acts by 
which it is shown.’ One thing indeed seems quite certain 
that the formation of customary law, founded upon identical 
conduct, under similar external circumstances,—of individuals 
having the same instincts, dispositions, and modes of thought— 
has proceeded incessantly as an unconscious formation of 
law since the union of the earliest and most primitive 
social groups, and that, having obtained a new foundation 
in the primitive codes, it was afterwards, for some time, the 
only mode of development of the order of law. Customary 
law held for a while exclusive sway over the society, and 
the conscious establishment of law, in every new field 
which it embraces, is preceded first by the formation of usage, 
afterwards, of legal custom, and at length, of customary 
law. Customary law thus supplies an element of law lying 
outside the consciousness of the sovereign power as well as 
of the juridical profession and pervades the history of the 
development of law and permeates all its other departments. 
This is why the theory of customary law always exerted 
a paramount influence on the doctrines of the formation 
of law. 


Several doctrines somewhat deviating from each other in 
detail, but becoming ultimately reconciled, arose concerning the 
mode of the formation of customary law, and the foundation of 
its authority. Cicero gives prominence to the facts, that it 
insensibly arises from nature, is fostered and enlarged by prac- 
tice; and, through the approval of the mass, develops into 
morals by its antiquity. Paulus founds its authority upon the 
experience of its justness, while Julianus traces it back to the 
consent of the people. 


I shall be failing in my duty if I do not stop here to 
Hindu theory of Say a word about our Hindu theory of 


Custom. custom. It is needless to remind you that 
our Hindu sages are unanimous in according a large 
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amount of respect to custom and usage.'! I would only point 
out the possible theory that touches the question of the founda- 


' See eg, 


Katyayana.—citing Bhrigu—“ Whatever be the usage of a country. 
tribe, or nation, body of people or village, let that be followed, and let 
partition of heritage be made in conformity thereto.” 

(Cole. Dig., Vol. II, p. 376.) 

Samvarta.—“ Whatever custom has in a country come down from 
generation to generation the same is transcendent law, provided it be 
not repugnant to the Vedas,” 


(Samvarta Samhita.) 


Manu.—“ The King who knows the revealed law, must inquire into 
the Dharmas of classes, the Dharmas of districts, the Dharmas of traders, 
and the like, and the Dharmas of families and shall establish their pecu- 
liar Dharmas.” (VIII. 41.) 


ma-maqa way Stats yafar | 
aa gaudis qua’ nfr n 
ff: aaa: akanai: » 
ångan ay aAA N 


‘The Scripture, the Codes of Law, approved usage and self-satisfac- 
tion, the wise have openly declared to be the quadruple description of 
the juridical system.” (II. 1.) 


ae: waft: Geren: Ge A HIAR: | 
waged MY: NIAT TTI | ` 


“ Know that system of duties which is revered by such as are learned 
in the Vedas, and impressed on the hearts of the just who are ever 
exempt from hatred and inordinate affection.” (II. 12.) ° 


afgcrafed ay aratftrers emfa: | ` 
AT agamia NAT | 


“ What has been practised by good men and by virtuous Brahmanas 
if it be not inconsistent with the legal*customs of provinces or districts, 
or classes and families, let him establish it.” (VII. 46.) 


fated! we:, ANR HEINT RATER | 
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tion of its authority. Professor Berolzheimer ! has pointed out 
that Vedic “@at contains a reference to whatever is sanctioned 
by law as custom or practice. This @wft again is conceived 
as the quality or disposition’ of nature, the essence of a 
person or thing, as derived from its genesis and growth. 
It is conceived by the Vedic Rishis as the order or con- 
stitution of nature, as a generating and creative force, 
developing from the spontaneous energy inherent in material 
objects without the intervention of any external agency.’ 
Herein seems to lie the authority of custom or usage. What- 
ever IS ‘gat,’ whatever is ‘eta2qa,’ demands our obedience perhaps 
because the very fact of its being done or observed so often bv 
so many, makes it more probably consistent with nature. No 
doubt people may err; they may be misled by ‘far fa.’ But 
such error would not long remain unpunished. What is contrary 
to ‘qu’ could not have been repeated with impunity ; and the fact 
of its long repetition without punishment would prove its 
acceptability to the guardians law. 


Vasistha.—“ An act is legal where it is sanctioned by scripture and 
law; in their absence the usage of the great is the authority,” 
| Gautama. AAAA aega aN | 

Yajnavalkya.— @fa: wala: Garant, Gea A KIRAR: | 

TUG SENT: Area waged eazy I. 7. 

Nayada.—“ Where two texts of law differ from one another there 
the rule founded on usage is recognized. Usage alone is prevalent and 
the law is thereby ascertained.” 

Skanda Purana.— In respect of any matter, if there is no direct 
ordińance or prohibition in the Vedas or in the Codes of law, the law is 
to be ascertained by reference to the usage of the country and family.” 

‘Mahabharata.—* The Vedas are different, so are the Smritis or 
Codes of law; he is not a Muni or Sage whose doctrine is not different 
from that of others ; the principle of virtue remains hidden in cave : the 
career of great men is the only path.” 

See Dr. Sen’s Hindu Jurisprudence (T. L. L. Je 

ı World’s Legal Philosophies, p. 38. 

2 See author’s “Hindu Philosophy of Law,” p. 86; also p, 20. 
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So orte essential element of ETIN accordiĥg to Hindu 
theory, will be that it should endure during a long tme and that 
it should manifest itself in repeated'acts. Roman law during the 
Middle Ages took a similar view "by connecting the theory of 
customary law with the doctrine of prescription, a doctrine, 
traces of which may be discovered in certain expressions to be 
found in the Code of Justinian, and which, later, was accepted 
by the canon law without qualification. Hence arose the 
requirement, that custom should have lasted during a definite 
and long time or during a time against which the memory of 
man runneth not to the contrary, which requirement is not 
always identical with the other requisite, that it should manifest 
itself in repeated acts. The latter requisite has not received 
general acceptance. One act alone, if attended by a permanent 
effect during the proper period of time, is deemed sufficient to 
establish custom. 

There is one function of custom to which | shall draw your 
attention, and you shall see for yourselves how far this function 
of custom has played a part in our Hindu Law. Custom plays 
an important part in the assertion of positive law. A strict 
analysis of the authority of law will show that, although it is 
confessedly the positive and conscious emanation of the 
sovereign power of the state, yet, as long as all the members 
of the society do not stand upon the same level of wider 
discernment which is occupied by those who wield the supreme 
authority, it derives its force mainly from custom. The 
commands of the sovereign can undoubtedly be enforced by the 
material power at the disposal of the supreme authority ;* but 
their general enforcement, nevertheless, becomes only possible 
if the necessity of employing coercion is exceptional, and the 
subjects obey, on the whole, voluntarily, under a self-discipline 
representing moral suasion, which, as it does not rest upon 
conscious agreenient, must necessarily be founded upon 
acquiescence through custom. 

This is so when law emanates from the political god; it is 
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still more so`when it is the command of the divine sovereign not 
couched in“any exact language ; and hence we are told in Hindu 
Law that “if a custom or usage has obtainedin a country, 
district, village, nation, tribe,' class or family, and has been 
invariably observed from time immemorial, or for many 
generations, it supersedes the general maxims or rules of the 
law.” * “ Usage being a branch of the Hindu law, which, 
wherever it obtains, supersedes the general maxim of the law.” 
The custom or usage which has not been invariably observed 
from time immemorial, or for many generations, is however not 
to be held as superseding the maxims of law.’ Dr. Sen in his 
Hindu Jurisprudence says :—‘‘ Sadácháras, or the established 
usages of good men furnish a supplementary criterion for 
ascertaining the nature of approved conduct. There is, however, 
a dispute as to whether such usage can at all prevailas evidence 
of commendable conduct, when it conflicts with an express text of 
Smriti. The leading commentators seem to be of opinion that 
in a case like this the express text must prevail, and the reason 
= 1 Vyavasthé Darpana, Vol.I, p. 117: cf. Narada— Usage alone 
is prevalent, and the law is thereby ascertained.” . 

Also Skanda Purana—‘ Law is to be ascertained by reference to 
the usage of the country and family.” 

è? Stra. H. L., Vol. I, p. 251. 
= 3 Vyavasthá Darpana, Vol. I, p. 118, As to what should be the 
length of time taken here in Hindu Law there seems to be no standard. 
In English law the reign of Edward I marks the furthest limit to which 
the memory of man can run. Prof. Sarkar gives an extract in his 
Vyavasthé Darpana from the judgment of Sir Charles Grey to the effect 
‘that. in regard to Calcutta, the Act of Parliament in 1773, which 
established the Supreme Court, is the period to which we must go back 
to find the existence of a valid custom ; and that after that, there can 
be no subsequent custom, nor any change made in the general law of the 
Hindus, unless it be by some Régulations. In regard to Mofussil, he 
says, we ought to go back to 1793 ; prior to that, there was no registry. 
of the Regulations, and the relics of them are extremely loose and 
‘incertain. (See Clarke’s Report, pp. 113-114.) 
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they assign is this :—An established usage not supported by any 
available text of Smriti still raises the presumption that there 
must have been some text of Smriti at the basis of the usage 
which has now been lost or forgotten; this presumption is, 
however, rebutted when we find an express text of Smriti con- 
demning the conduct. The basis of the presumed propriety 
being thus gone, it follows that the prevalent usage can no 
longer be supported as proper. In support of this proposition, 
I may refer to the discussion contained in one of the Adhikaranas 
of Madhavdcharyya’s Jaiminiya-nydya-méalé-vistéra, which runs 
as follows :—“ In Southern India, there is a custom among the 
learned of marrying one’s maternal uncle's daughter. This 
custom being in conflict with an express text of Smriti prohibiting 
such marriage, the question arises whether it can be accepted 
as good evidence (of conduct approved by sacred law) or not. 
It may be contended that it is good evidence like other estab- 
lished usages, but that is not correct because it is opposed - 
to Smriti. The weight attached to the usage of the learned 
arises from the inference that it is based on Smriti (although 
an express text may not be traceable), but when there is an 
express text opposed to the usage, the inference must 
give way. 

“ It should, however, be observed that this view does not 
imply that an established usage, where it conflicts with an 
express text of Smriti, should be condemned by the King. The 
condemnation proceeds from the broader standpoint of Dharma, 
which has a religious reference, but by reason of the existence 
of the established usage, conduct in consonance with it must be 
tolerated though not approved by the King. Thus Brihaspati 
expressly declares: ‘ Local, tribal, and family customs wher- 
ever they prevail from before must be respected; otherwise, 
the subjects become agitated, popular disaffection springs up and 
the strength and treasury (of the Government) suffer in con- 
sequence ; (then giving certain instances of customs condemned 
by the Smritis, Brihaspati proceeds to observe), by sucha 
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% 
conduct those (who pursue it) do not render themselves liable 
to expiation or punishment.’ ” 

Dr. Sen then proceeds to ,review other Hindu authorities 
on the point and arrives at the conclusion that “such customs 
or usages wherever they exist must be tolerated and recognised 
in the administration of justice, but must not be recognised as 
affording any index of dharma or commendable conduct and 
encouraged as such.” 


The authority of custom as expounded by our jurists has 
received sanction in the hands of modern 
Judges, and the Judicial Committee in Collector 
of Madura vs. Mutu Ramalinga Sathupathy' accepted it 
in laying down the duty of a European Judge in the matter. 
“ The duty of a European Judge, who is under the obligation to 
administer Hindu Law, is not so much to inquire whether a 
disputed doctrine is deducible from the earliest authorities, as 
to ascertain whether it has been received by the particular 
schdéol which governs the district with which he has to deal, 
and has there been sanctioned by usage.” The reason for 
this was given by the Judicial Committee saying, “ For, under 
the Hindu system of law, clear proof of usage will outweigh the 
written text of law.” Such clear proof of usage was allowed to 
outweigh the written text of law in Samran Singh vs. Khedun 
Singh ’ where it was held that in cases of inheritance according 
to the Hindu law, a deviation from the strict letter of the law 
may be legalized by a usage authorizing such deviation, only 
such usage should have been prevalent during a long succession 
of ancestors in the family so as to be known as ‘ Kuldchér ' and 
have the prescriptive force of law. That custom, when it 
is ancient, invariable, and established by clear and positive 
proof, overrides the usual law of inheritance was also held in 


Elements of custom. 


1 1B.L.R. (P.C.), p. 12. 
? Sel. S.D.A. Rep., Vol. 11, p. 116. 


“e 
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Mussamntat Kastura Kumari vs. Monahar De “and in Raja 
Nagendra Narayan vs. Raghunath Narayan.? In’ Mahamaya 
Devi vs. Gouri Kanta Chowdhury,’ a Hindu widow’s claim to 
a, moiety of her husband’s estate was disallowed on proof 
of a custom by which the estate always devolved entire to 
one heir. 

‘Custom loses its importance as the statutes multiply. 
‘Custom represents mere juristic intuition, and it certainly cannot 
have its old extent and efficacy at a time when natural reason is 
‘more fully developed. ‘‘When reflection about universal prin- 
ciples dominates, and the organization of public power is develop- 
ed, custom can no longer have the force of annulling the 
laws.” 4 

But we have already noticed that the custom of primogeni- 
ture obtained recognition of the legislature itself and such a 
custom had grown in ancient Zemindaries. Partibility, we have 
seen, is the general rule of Hindu inheritance; the succession 
of the single heir, in any case, isthe exception. Even in case of 
descent of Rajas and their estates, there is no rule of Hindu Law 
requiring single succession. In every case in which a departure 
from this ordinary law of partibility is observable it must have 
originated in custom or Kulachar.> Impartible estate has 
always been assumed by our courts of law to be the creature of 
custom and in every case when impartibility has been pleaded 


1 S.W.R. for 1864, p. 39. 
3 Suth. W.R. for 1864, p. 20. r 
3 See also Rama Lakshmi Ammal vs. Sivanatha Perumal Sethu- 


Suth. W.R., Vol. XVIL, Cr., p. 553. 
4 S.D.A.R., Vol. I, p. 236. 
6 See Raj-Kumar Sheo-raj-nangan Singh vs. Raj-Kumar Deo- 
nandan Singh. Suth. W.R., Vol, XVI, p. 143. 
Also The East India Company vs. Kamakchi Bau Sahibah. Suth. 
W.R., Vol. IV (P.C.), p. 42. | 
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strict proof of custom to that’ effect has been insisted upon.’ 
But whenever such a custom has been established it has always 
been allowed to outweigh the ordinary law of succession and 
inheritance. In Ramganga Déo vs. Durga-Mani Juba-Raj ? the 
question of succession to the Tipperah Zemindari was agitated. 
The suit was instituted by the Juba-Raj against the son of the 
late Raja of Tipperah, for succession to the Tipperah Zemindari, 
and Court held that by the usage of the family, the person 
appointed Juba-Raj by the Raja for the time being shall 
succeed. A family custom by which the eldest son succeeds 
the reigning Raja of Pachete, his other sons.as well as the 
minor branches of the family receiving only an allowance for 
their subsistence, was upheld in Maharaja Garut-narayan Deo 
of Pachete vs. Anand lal Singh? and in the case of Raja 
Raghunath Singh vs. Raja Harihar Singh‘ it was decided 
that according to the family custom relating to an estate in 
Manbhum the succession vested inthe eldest son of the de- 


ceased Raja born of any of his wives, in preference to the eldest 
of his Pat Rani.’ 


1 A custom of impartibility must be strictly proved in order to 
control the operation of the ordinary Hindu Law of Succession. Thakur 
Daryao Singh vs. Thakur Duri Singh, B.L.R., XIII (P.C.), p. 165. 

Rama Lakshmi Ammal vs. Sivanath Perumal, B.L.R., XII (P.C), 
390-405. See also the Shoosong Case in (1856) S.D.A. Decis., 
P. 399- 

3 (1809) S.D.A. Rep., Vol. I, p. 270. 

8 Sel, S.D.A. Rep., Vol. VI, p. 282. 

4 Sel. S.D.A. Rep., Vol. VII, p. 126. 

*6 See also Lala Indranath Sahi Deo vs. Thakur Kashinath Sahi, 
(1845) S.D.A. Decisions, p. 17, in which the Kunwar or second son of 
a Raja, on the death of his eldest son, A (the Thakur), made over the 
Pargana of Sonepore to A’s sons, B, the Kunwar’s younger son, sued 
to participate. Held, that the Kunwar’s eldest son, the Thakur, was 


entitled, agreeably to the family usage, to succeed to the Gadi and the 
entire estate, and B’s claim was dismissed, 
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In alf the cases we have hitherto referred to, ‘the question 
of family custom or Kulachar was before the Court of law. 
Custom of Primogeniture however may be general, local or one 
confined only to the estate in question as was held in Basant 
Rao vs. Mantappa.! The custom may be either a custom of a 
district or of a family? and there is the possibility of distinction 
as to such a custom between a Raj, a Zemindary estate and a 
private family. 

We have seen above that impartibility of an estate and 
primogenitary rule of succession are creatures of custom, and 
that custom outweighs the ordinary law of succession. But 
though a custom proved supersedes the general law, the super- 
session extends only to the extent to which the custom is 
proved to cover. The general law still regulates all beyond the 
custom. The question as to how far general law is superseded 
by a custom went up to the Privy Council in Chintamani Singh 
vs. Nawlukho Kunwari’ in which the case of the plaintiff was 
that the property in dispute being the ancestral property belong- 
ing to an undivided Mitakshara family of which the plaintiff 
and the husband of the defendant were the only members, was 
by virtue of a custom prevailing in the family impartible, and 
devolved at the death of the defendant’s husband on the plaintiff, 
being the eldest male collateral and as such entitled to succeed 
to the exclusion ofithe widow and daughters of the last holder. 


Similarly see Maharaja Kunwar Basudev Singh vs. Mahafayt 
Rudra Singh, (1826) Sel. S.D.A Rep., Vol. VII, 228. 
Arjun Manik-Thakur vs. Ram Ganga Deo. Sel. S.D.A. Repa Vol. 


Il, p. 139. 
Rani Sumitra vs. Ram Ganga Manik. Sel S.D.A., Rep., Vol. IIT, 


P 40. - ee, 
-1 _LB.H.C.R. (app.), p. 42 (47). Seealso Rawut Arjan Singh vs. 
Ghanasiam Singh. | , 

3 Umithanath Chowdhary vs. Gourenath Chowdhury : 13 M.I.A. 


542. 
8 1 Cal. 153 (P.C.). 
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The defendant’ denied the existence of any Kulachar, custom 
or usage which could negative her right and asserted that the. 
only custom in the family was that the Talook was impartible 
and: descendible to an eldest Son. Contention was that the 
éstate being impartible should. be deemed to be her husband’s 
separate estate, and rules regarding succession to such 
separate estate should apply. Their Lordships of the Judicial 
Committee held that impartibility did not imply that it was the 
separate property of the last holder and that where the family, 
to which ancestral property held in the peculiar manner, belongs, 
is subject to the Mitakshara, and the property is not separate, 
the succession, in the event of a holder dying without male 
issue, is given to the next collateral male heir in preference to 
the widow or daughter of the deceased holder by the ordinary 
Mitakshara rule of collateral succession. Similarly in. Nilkristo 
Deb Barmana vs. Birchandra Thakur * it was decided that the 
general rule of Hindu Law, which gives a preference as heir to 
the whole-blood over the ha!f-blood extends also to a Raj, in the 
absence of: evidence showing that the family custom by which 
the succession to the rajdom is governed supersedes the general 
law in: this respect also. The case of Jogendra Bhupati vs. 
Nityananda,’ where the Judicial Committee held that the fact of 
the Raj being impartible does not affect the rule of succession. 
and that the question as to who is to succeed on the death of the 
Raja, is to be answered with reference to the rule as to succession 
to partible estates though the estate can be held by only one 
member of the family at a time. The same view was also upheld 


1. B.L.R., III (P.C.), p. 13. 
See also Shidojirao vs. Naikojirao: 10 B. H.C.R. 228, and. 
Maharani Hiranath vs. Babooram Narayan: 9 B.L.R. 274. Also Bhuiya 
Sarat Kumar Das Mahapatra vs. Akshoy Narayan Das Mahapatra, 
13 C.L.J., 305. | 
? 17 1.A. 128. See also the Shivagunga case. 


PRIMOGENITURE IN BRITISH INDIA 38; 


in Subramahya Panday vs. Swa Sithamanya Pillai * if which it was 
decided that in determining the right of succession té an impar- 
tible estate, the class of kindred from whom a single heir is to 
be selected should be first ascertained. Next it should be seen 
whether family custom or Kulachar discloses a special rule of 
selection, and, in default of such custom, seniority of age con- 
stitutes a title by descent to the impartible estate by analogy to 
general Hindu Law. 

In communities where polygamy prevails the question 
would necessarily arise as to whether seniority or superiority in 
caste or in form of marriage of a wife would in any way affect 
the seniority of a son. We have seen how our early Hindu: law- 
givers devoted.much time and space in discussing the relative 
position of such sons and how they differed from each other in 
this respect. We have also noticed how even in the Vedic age 
a distinction was sought to be drawn between egy and vwefsaa 
sons, the latter being the first son barn of the first wife of a 
man. It is difficult to say that Hindu law gives us. any definite 
rule on the point and even here the custom or usage shall deter- 
mine the position, The question once came before our Court 
of law in Ramasami Kamaya vs. Sunderalingasami” and the 
solution was sought in the family custom, it being found that a 
valid custom prevails among the Kumaba Zemindars whereby 
the son by a senior wife has a prior right of succession to a son 
by a junior wife, although the latter may be the elder son, and 
the question of seniority of wife is to be answered with reference 
to the date of marriage and not to the age of the wife. This 
was exactly the view expressed by. the. Judicial Committee’ in 
Ram Lakshmi Ammal vs. Shivanath Perumal :’ Only. like. all 
other customs it must be strictly proved. 


! 17 Mad. 316. 
9 17 Mad. 422. 
3 14 MLA, 570: 
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_ A special family custom d inheritance inconsistent with 
the ordinary'law may survive the primitive condition of things 
out of which it originally sprang. The principle embodied in the 
expression ‘Ces sat ratio cessat lex’ scarcely applies to custom. 
Nay, even in case of law other than customary we are very 
often confronted with rules that are retained though the reason 
that -was responsible for their birth long ceased to hold good. 
In a recent case’ decided by the Judicial Committee, Lord 
Atkinson had to deal with a special family custom of primo- 
geniture and he gave the highest judicial recognition to this 
principle of survival. | 

We have already noticed what according to the jurists are 
the essentials of custom and have given a brief historical 
account of it. It will not be out of place here to refer toa few 
judicial opinions on the point, the net result of which may be 
summarised by saying that a custom must be ancient,’ imme- 
morial, uniform,’ unaltered, uninterrupted, invariable, constant 
and continuous, certain,’ definite and notorious, peaceable,‘ 


1 Rao Kishore Singh vs. Musammat Gahnebai: 24 C, W. N. 
| 6o1 (P, C.) | 
# Basanta Rao vs. Mantappa: I. B. H. C. R. app. 41. 
Bahu Nanaji vs. Sundra Bai: II. B. H. C. R. 249 (271). 
Kuar Sen vs. Mamman: 17 All. 87. 
(Maharaj Mahtab vs. Government : 4 M. I. A. 466. 
_ Ammal vs. Sivanatha Perumal: 14 M. I. A. 570. 
3 Saperandhwaj vs. Garuradhwaj: 15 All. 147 (167). 
| Basava vs. Lingangaudu: 19 Bom. 428. 
‘ Rajkishen vs, Ramjoy : 1 Cal. 186 (P. C.). 
«. Jamebah vs. Pagul Ram: 1 W. R, 251. 
Ramalakshmi vs. Sivanatha: 14 M. I. A. 570. 
Sarabjit vs. Indrajit: 27 All. 203. 
§ Rowther vs. Rowther: 30 M. L, T. 85 (P.C.). 
Ram Kanta vs. Shamananda : 36 Cal. 504 (P. C.). 
(Reversing Shamananda vs. Ram Kanta : 32 Cal, 6.) 
® Ram Kanta vs. Shamananda: 36 Cal. 590. 
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consistent and compulsory" ; and it must not be “unreasonable, 
illegal, immoral or opposed to public policy. In the recent case 
of Ambalika Dassi vs. Arpana Dassi? the essentials of a valid 
custom were summed up by Mr. Justice Chatterjee who held that 
in order to establish a custom, it must be shown that the custom 
has existed from time immemorial, and that where the custom 
set up is peculiar only to a single family, the rule is more strictly 
‘enforced than ever. A family custom of proved antiquity is 
recognised by the courts, irrespective of the position and rank 
of the family. It was noticed in this case that there is no defi- 
nite rule in Hindu Law as to how old a custom must be that it 
may have the force of law. In an earlier case 3 Mr. Justice 
Mookerjee held that a custom to be valid must have four essential 
attributes : first, it must be immemorial ; secondly, it must -be 
reasonable ; thirdly, it must have continued without interruption 
since its immemorial origin ; fourthly, it must be certain in res- 
. pect of its nature generally, as well as in respect of the locality 
where it is alleged to obtain and the persons whom it is alleged 
to affect. A special Bench of the High Court of Calcutta in 
Marian Bibi vs. Sheikh Muhammad Ibrahim‘ reiterated the 
same view and long before all these pronouncements the Judicial 
Committee® repeatedly declared these to be the essentials of 


1 Mills vs. Mayor of Calcutta: L. R. 2 C. P. 479. 

Patel Vindravan vs. Patel Manilal : 16 Bom. 470. ` 
2? 29 C. L. J. 264. ses 
3 Mahamaya Devi vs. Haridas Halder: 42 Cal. 455; 20 C. L. J. 

183. In this case Mookerjee J. reviewed several English cases and held 

that a custom cannot be extended by parity of reason and that a custom 

originating within the time of memory, even though existing in fact, is 
void at law. The living memory under the Hindu Law. was discussed. 

' Seealso Pradyote vs. Gopi: 37 Cal. 322. 

4 28C. L.J. 306. 

5 Huroprosad vs. Sheodayal : 3 1. A, 259. E 
Ammal vs. Shivanatha’ Perumal Sethuveyer : 14 M.LA. 570. 
Umirthanath Showdhery vs, Gourinath : 13 M.I.A. 542. 

Mir Abdul Hussain vs, Bibi Sona : 27 C. L. J. 240 (P.C.). 
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; \. 
a valid custom. It is needless to sa) that the burden of proving 
all these lies. on him who relies on the existence of the custom. 
Tt will be beyond our purpose to examine what evidence will 
‘discharge the onus.? It may, however, be questioned whether 
the evidence of a more general custom would be relevant ‘to 
prove a special one, how far evidence relating to tribal custom 
is rélevant to prove a family custom, and what are the materials 
on which a custom should be found. The Judicial:Committee 
have discussed this question, and | would refer you to Mir 
“Abdul Hussain Khan vs. Musst. Bibi Sona? for the purpose. 

We have said above that custom outweighs the written 
texts of law. It will be pertinent to enquire whether this 
-applies also to statutes, whether in the absence of any saving 
clause iin the statute custom can outweigh its provisions. 
‘Dr.:Gour‘ denies that custom has any such force and he 
is supported in this view by judicial decisions.’ It is needless 
to recall certain Regulations ° that recognised custom, local 
or special, 


! -See Gurudhwaja Pershad vs. Supernadhawaja: 23 All. (P. C.). 

? See Lala Gajendra vs, Lala Mathura: 20 C. W. N. 876 (P. Ci), 
where evidentiary value of a custom prevailing in a branch family was 
discussed. 

See also Gurudhwaja Prasad vs. Supernadhwaja : 23 All. 37 (P.C.). 

Mir Abdul Hussain vs, Musst. Bibi Sona : 27 C. L. J. 240 (P.C.). 
Gonesh Dutt vs. Maheswar. 
Rana Mahtab vs. Badan Singh. 
« Maharaja of Joypur vs. Vikramadeo Guru: 31 C. L. J. gt (P.C.). 
Raja Ram Rao vs. Raja of Pittapur. 
“ Proof of judicial recognition is sufficient to dispense with proof in 
individual cases. 

8 27 C. L. J. 240 (P.C.). 

t Hindu Code, p. 229. 

5 Mahantlal vs. Amratlal: 3 Bom. 174, 

Tuni Orain vs. Leda Orain: 1 Pat. L. J. 225; 20 C.W.N. 1082, _ 
© See Reg. X.of 1800, re Jungle Mehals. 
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How far an individual can successfully inte a custom ? 
Can there be abandonment of it? Before answering 
these questions it may be pertinent to ask if custom 
can be created by the contract of individuals. No 
doubt individuals may bind themselves by many arrange- 
ments that may be agreed upon by them, but it would 
scarcely be correct to say that a custom can be created 
by contract. Similarly an individual may, by his agreement, 
give up the benefit of a custom but it is hardly possible for 
him to abandon custom. Established custom, like law, would 
not depend upon individual will or whim. 

Yet the existence of a family usage by which an estate 
descends to the eldest son of the proprietor will not preclude 
an eldest son from being personally bound to his brothers 
by admissions formally made to them, acknowledging their 
rights to co-heirship along with himself. 


* % % * 


Inspite of the many prerogatives of the Crown its power 

to grant or transfer lands has not gone un- 

Mimar pon ss questioned. In Bengal the question was 
much agitated soon after the Permanent 

Settlement, and scholars of the time variously attacked the 
declaration which the Crown made and which had the, effect 
of making the Zemindars the proprietors of the soil. Briggs. 
in his “Land Tax” adduced abundant evidence “to prove 
that neither the Hindu nor the Mahomedan sovereigns ever 
claimed to be proprietors of any part of the soil, but of the - 
waste or of the lands escheated in default of legal successors ”: 
and according to Briggs, these Mahomedan sovereigns 
“never pretend to deny the proprietary right of occupants.” 


1 Raja Bishwanath Singh ve. Ram Charan Majumdar : S. D. A. 
Decis (1850), p. 20. 
49 
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The,‘ reply which Gholam Hussain Khan, one of the most able 
and intelligent Mahomedans in Bengal, gave to a question 
by Lord Teignmouth on this point is full of value. The 
question was : “ Why did the king purchase lands, since he was 
ford of the country, and might have taken by virtue of 
that capacity ?” Gholam Hussain’s answer was: “ The Emperor 
is not so far lord of the soil as to be able to sell or otherwise 
dispose of it at his mere will and pleasure. These are rights 
belonging only to such a proprietor of land as is mentioned 
in the first and second answers (i.e. proprietor by purchase 
with the mutual consent of the parties; by gift from the 
proprietors or by inheritance). The Emperor is proprietor 
of the revenue, but he is not proprietor of the soil. Hence 
it is, when he grants ayms, altumgahs, and jageers, he only 
transfers the revenue for himself to the grantee.” Baillie is 
of the same opinion when he says, “The Ooshr and Khiraj 
are taxes on the vegetative powers of the soil. The soil 
itself, with everything belonging to it, is the absolute property 
of the owner..........From the manner in which Ooshr and Khiraj 
was originally imposed on the land, it is evident that a 
Mahomedan sovereign has no possible pretension to be con- 
sidered the proprietor of Ooshree or Khirajee land.” And 
Phillips asserted that “The sovereign never claimed any 
right te the soil itself as part of his share, nor ever exercised 
_a right to anything beyond the natural or accidental produce 
of the soil.” He quoted from Manu where the great law- 
giver says : 


qira tu mit gig: | 
MURTU RTUY Weal TNA | 
and pointed out that “this general principle had been 
recognized in Germany, Java and Russia and indeed, in most 


countries, and is expressly enunciated in Mahomedan law 
also,” 
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Whatever right the Crown may have in fhe soil the 
question which is of consequence to us is whether the Crown 
can make a grant of that right and whether it can make 
the right granted heritable, and heritable in a particular 
manner. In other words, whether rules restricting individual 
power in this respect would apply to the Crown. We are told in 
Tagore vs. Tagore that no individual can create a new tule 
of descent for any estate: it is not open to an individual 
to be his own law-giver. Would this rule apply to grants 
made by the Crown so as to affect any condition contained in 
the grant imposing a special rule of succession in the granted 
estate ? In those systems where law does not emanate from 
the sovereign political authority the king’s prerogative would 
not place him beyond the authority of law. Law that governs 
the subject would equally govern the king. ‘‘ Law is the 
Keatra of the Kgatras. Therefore, there is nothing higher than 
Law.” ' Our Hindu legal philosophers would not believe the 
doctrine that “there is no law without a sovereign, above 
the sovereign or besides the sovereign. They do not even 
believe that law exists only through the sovereign.’ It will 
be interesting to notice here that, according to some at least 
of our ancient legal philosophers, law is more powerful than 
even the gods,* and it is this doctrine which really distinguishes 
our system from the Western ones. Even the very divinity 
that gives us law has scarcely had any freedom in the matter, 
law being the result of divine essence, divine reason, and not of 
divine will. Our law is not the whimsical, wilful command of 
any god or man however powerful he be. When, however” law 
is viewed as the command of a sovereign authority, that autharity 
itself may not be bound by its provisions unless he chose to 


-t Br. Ar. Up. 1. IV. 14. 

See also author’s Hindy Philosophy of Law, p. 112. 
? See author’s Hindu Philosophy of Law, p. 113. 
8 See 161d, p. 17. 
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command himself also in the matter. The Crown, in such 
a system, would not be affected by a statute, unless specially 
named in it. This is an accepted principle in English law, 
and courts of law in India have greatly followed it. The 
question came before the High Court of Bombay in Ganpat 
Putaya vs. the Collector of Kanara’ in connection with a 
pauper suit, and West J., in delivering the judgment of the 
Court, declared that the direction contained in section 309 of 
the then Civil Procedure Code did not preclude the Crown 
or its representative from urging its prerogative and insisting 
upon its right to precedence. He further found that it was a 
universal rule that the prerogative and the advantage it affords 
cannot be taken away except by the consent of the Crown 
embodied in a statute. This rule of interpretation he recog- 
nised as well-established, and as applying not only to the 
statutes passed by the British, but also by the acts of the Indian 
legislature framed with constant reference to the rules recog-. 
nised in England. This rule of construction, according to 
which the Crown is not affected by a statute unless specially 
named in it, was similarly held applicable to India in the 
Secretary of State for India vs. Mathurabhai and others? by Sir 
Charles Sargent, Chief Justice of Bombay, and Mr. Justice 
Candy. 

The question was much discussed by counsels on either 
side in Bell vs. the Municipal Commissioners of the City 
of Madras, è and it was contended for the Crown on the autho- 
rity of the Magdalen College case‘ that where the king had any 
prerogative, title or interest, it could not be taken away by 
gerteral terms. It was further contended that although an Act 


I Bom. 7. 

14 BoM, 213. 

25 Mad. 457. “ 

11 Coke’s Rep., 746. 
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contained an exemption in favour of the Crown in odrtain respects, 
the absence of any such provisions in another respect would not 
mean that those provisions would be binding on the Crown. The 
exemption which the Act may contain would be taken to have 
been inserted ex abundantt cautela. The Crown is only bound 
by express words.’ It was contended on the other side that the 
rule of construction did not apply to an Indian Act and Arzan vs. 
Rakhal Chandra Roy Chowdhury ° was cited as an authority 
for the position. After a review of the provisions of the Indian 
Councils Act, 1861,‘ it was held that though in England, owing 
to historical causes, the legislature had proceeded on the view 
that the Crown was not bound by a statute unless named in it ; 
so far as India was concerned it would be more correct to say 
that, as a general rule, the Indian legislatures had proceeded 
on the assumption that the Government would be bound by the 
statute unless expressly or by necessary implication excluded 
from its operation.° 

We need not stop here to examine which view is correct, 
for, so far as the subject under our review is concerned, the 
position is covered by the Crown Grants Act’ and according 
to this Act “all provisions, restrictions, conditions, ‘and limita- 
tions ever contained in any such grant or transfer shall be valid 
and take effect according to their tenor, any rule of law, 


1 Smithett vs. Blythe: 1. Br. Ad. 509. 

Westorer vs. Perkins: 2 E. & E. 57; 28 L. J. (M.C.) 227. 

Mayor etc. of Weymouth vs. Nugent: 34 L. J. (M.C.) 81 ; 6 B. & S. 
22. 

2 Bacon’s Abridgment Prerogative E. 5. 

Attorney Genl. vs. Donaldson: 11. L, J. (Ex) 338. 

3 ro Cal. 214, 

4 24 & 25 Vict., Cap. 67. 

5 Read also 31 Rom. 86 ; 29 AM. 537 ; 15 C.W.N. 972; 10 CLW.N. 
857; 7 Bom. 552 N. ` 

6 Act XV of 1895. 
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statute or enactment of the legislature to the contrary notwith- 
standing.” !* The provisions of this Act were thus held to 
control a grant made in 1861, and the Privy Council held that 
by force of section 3 of that'Act the Government must he 
deemed to possess power to divert the regular line of succession 
by an executive act making succession to follow the rule of 
primogeniture.? I have already invited your attention to the 
Oudh Estates Act. The occasion for the Act is stated in the 
preamble which runs as follows: “ Whereas after the re-occu- 
pation of Oudh by the British Government in the year 1858 the 
proprietary right in diverse estates in that province was, under 
certain conditions, conferred by the British Government upon 
certain taluqdars and others ; and whereas doubts may arise as 
to the nature of the said taluqdars and others in such estates, 
and as to the course of succession thereto; and whereas it is 
expedient to prevent such doubts, and to regulate such course, 
and to provide for such other matters connected therewith as 
are hereinafter mentioned; it is hereby enacted, etc.’® 
Section 3 of this Act declares that “ Every taluqdar with whom 
asummary settlement of the Government revenue was made 
between the 1st day of April, 1858, and the 1oth day of October, 
1859, or to whom, before the passing of this Act and subsequently 
to the 1st day of April, 1858, a taluqdari Sanad has been granted, 
shall be deemed to have thereby acquired a permanent, heri- 
table, and transferable right in the estate comprising the villages 
“Aft iands named in the list attached to the agreement or 
Kabuliyat executed by such taluqdar when such settlement 
was fade, subject to all the conditions affecting the taluqdar 
contained in the orders passed by the Governor-General of 


1 Ibid, seo 2. 
The Act is made retrospective ; so all transfers or grants made 
before or after the passing of it shill be saved by its‘ operation. 
3 Sheo Singh vs. Raghubans Kunwar: 27 All. 634 (P. C.). 
8 Preamble to Act of 1869 (OQudh Estates Act), 
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India on the 1oth and 19th days of October, 1859, and re- 
publised in the First Schedule hereto annexed, and subject also 
to all the conditions contained in the Sanad under which the 
estate is held.” In section 8 we are told of certain lists of 
taluqdars and grantees and it enacts as follows: ‘‘ Within six 
months after the passing of this Act, the Chief Commissioner 
of Oudh, subject to such instructions as he may receive from 
the Governor-General of India in Council, shall cause to be 
prepared six lists, namely :— First, a list of all persons who are 
to be considered taluqdars within the meaning of this Act ; 
Second, a list of the taluqdars whose estates, according to the 
custom of the family on and before the 13th day of February, 
1856, ordinarily devolved upon a single heir; Third, a list of 
the taluqdars, not included in the second of such lists, to whom 
Sanads or grants have been or may be given or made by the 
British Government up to the date fixed for the closing of such 
lists, declaring that the succession to the estates comprised in 
such Sanads or grants shall thereafter be regulated by the rule 
of Primogeniture ; Fourth, a list of the taluqdars to whom the 
provisions of sec. 23 are applicable ;1 /2fth, a list of the 
grantees to whom Sanads or grants have been or may be given 
or made by the British Government, up to the date fixed for the 
closing of such list, declaring that the succession to the estates 
comprised in such Sanads or grants shall thereafter be regulated 
by the rule of primogeniture ; Szx7h, a list of grantees to whom. 
the provisions of sec. 23 are applicable. di 

The taluqa of Mahewa is an estate in Oudh relating to 
which a succession dispute went up to the Privy Council. The 
taluqa was, before the annexation of Oudh, owned by °one 


1 Sec. 23 says: “ Except in cases provided for by sec. 22, the 
succession to all property left by taluqdars and grantees, and their heirs 
and legatees, dying intestate, shall be regulated by the ordinary law to 
which members of the intestate’s tribe and religion are subject.” 
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Gajraj Singh, and after the confiscation of Oudh, the second 
summary settlement was made with him, and his name was 
entered in lists 1 and 2 of the lists required to be prepared under 
section 8 of the Oudh Estates Act referred to above. In 
accordance with a Government Circular, dated 11th October, 
1859, enquiries were made of him (as of other taluqdars) in 
regard to the succession to his estate, and his replies indicated 
that it would descend to his male heirs successively. A Sanad 
was accordingly granted to him. Gajraj Singh died on the 
16th January, 1860, leaving him surviving two brothers, Girwar 
Singh and Dunia Singh, of whom Girwar Singh was the elder, 
two nephews, sons of Dunia Singh, namely, Sheo Singh and 
Balbhaddar Singh, and a widow, Anand Kunwar. On his death 
Girwar Singh succeeded to the taluqa and was recognized by 
the Government as taluqdar. In 1861 the Government pro- 
posed, in the case of any taluqdar whose eldest son by custom 
succeeded him, to change the ordinary form of Sanad for a Sanad 
stating that primogeniture would be the line of inheritance. 
Girwar Singh, on being asked if he wished this change, replied 
that he wished for a primogeniture sanad, and one was said to 
have been granted to him, On 4th March, 1862, Girwar Singh 
made a will devising the estate to Balbhaddar Singh, whom he 
is alleged to have formally adopted in 1864. On the 2nd 
January, 1865, Girwar Singh died and was succeeded by Balbhad- 
wdar-Singh, who himself died on 12th December, 1898, without 
issue, but leaving his widow, Raghubans Kunwar, and his 
brother, Sheo Singh, both of whom claimed to be the next heir 
to the estate. On the 11th February, 1899, mutation of names 
was ordered by the revenue authorities to be made in favour of 
Sheo Singh, and he was put in possession of the estate. On 
6th February, 1900, Raghubans Kunwar instituted a suit.’ 


1 LLR. 27 All, p.634 (P.C.): Sheo Singh vs. Raghubans 
Kunwar, | | 
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The Subordinate Judge who tried this suid found that 
Girwar Singh had validly adopted Balbhaddar Singh and that 
Act I of 1869 had no application to the case. In his judgment 
the succession was governed bythe ordinary Hindu Law under 
which the plaintiff was the next heir. He also found that no 
custom excluding females had been proved. Further, assuming 
Act I of 1869 to apply, he was of opinion that on the true con- 
struction of sec. 22, clause (4), of the Act, Balbhaddar Singh 
had, in consequence of his adoption, ceased to be the brother of 
Sheo Singh, and so plaintiff was a nearer heir even under the 
provisions of the Act. The defendant’s contention as to Girwar 
Singh’s getting a Primogeniture Sanad was overruled, no such 
Sanad being produced by them and the secondary evidence 
being insufficient to prove it. Sheo Singh appealed, and the 
Judicial Commissioners who heard the appeal concurred with 
the findings of the Subordinate Judge on the questions of 
adoption and custom excluding females from inheritance. But 
they differed from the Subordinate Judge as to what law shall 
govern succession, and held that the succession must be regu- 
lated by sec. 22 of the Oudh Estates Act, but accepted the 
construction put on it by the Subordinate Judge. Sheo Singh 
appealed to His Majesty in Privy Council. Their Lordships of 
the Judicial Committee held that sec. 22 of the Act did not 
apply! and the real contention before their Lordships on behalf 
of the appellant was that, assuming the Act not to be appli- 
cable to the case, the succession to the taluga was governed; not “ 
by the terms of the Sanad under which it was held, that the 
Sanad was one granted to Thakur Girwar in substitution 48t the 
earlier Sanad in favour of Gajraj, and that by the terms of 
Girwar’s Sanad the taluqa descended, on the death of the holder, 
to the nearest male heir according to the rule of primogeniture. 

It will be interesting to notice here the short history of the 


27 ‘All, p. 648. 
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development ob the policy of Government given by their Lord- 
ships in the judgment. Referring to the policy their Lordships 
said: “ This is a matter of history, and the whole story is to be 
found in Syke’s compendium. It is sufficient here to notice two: 
stages in that development. Downto the end of 1859, the 
Sanad granted for taluqas of the class to which the present 
belongs, that is to say, talugas which by family custom descend- 
ed to a single heir, but not necessarily to a male heir under the 
rule of primogeniture, were in a form sanctioned by the Govern- 
ment of India and printed at page 385 of Syke’s compendium. 
It is a grant to the taluqdar and his heirs, without specifying 
any particular rule of inheritance. These Sanads appear to 
have been issued through the then Chief Commissioner, Mr. 
Wingfield, whose name they bear. The Sanad to Gajraj must 
from its date have been of this kind.” “In 1860, a further 
development took place. It was considered desirable to encour- 
age the settlement of taluqas so that they should descend to 
male heirs only, under the rule of primogeniture. And a new 
fornt of Sanad was approved by Government, embodying this 
rule of descent, which is printed at page 386 of the same book. 
Such Sanads appear to have been issued by Mr. Yule, then 
officiating as Chief Commissioner. It was further thought 
desirable to communicate the new form of Sanads in the older 
form, to point out its advantages, and to offer to such persons 
the option of taking the new type of Sanad in place of the 
oid. This appears to have been carried out through the usual 
channel of communication, the local officers of Government. 
And frtin an official paper quoted at pages 100 and ror of 
Syke’s compendium, it would appear that a large number of such 
exchanges were carried out.” | 

Their Lordships then found from evidence admitted in the 
court of first instance and that admitted at the appellate stage 
that Girwar Singh got the primogeniture Sanad. The Sanad 
said expressly: “It is another condition of this grant that in 
the event of your dying intestate, of of any of your successors 
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dying intestate, the estate shall descend to the f nearest male 
heir according to the rule of primogeniture.” The lower courts 
held that even though such a Sanad was proved it would not in 
point of law operate to substitute the line of descent prescribed 
by it for the line prescribed by the earlier Sanad. The Judicial 
‘Committee did not accept this view of the lower court. They 
held that Girwar Singh certainly had power to surrender the 
estate conveyed by the old Sanad and the Government had 
power to grant that conveyed by the new one. The power of 
the Crown to create an estate descending by any rule of inherit- 
ance other than that laid down by the law was also questioned. 
But their Lordships disposed of it saying, ‘‘ Whatever force 
such a contention might otherwise have had appear to their 
Lordships to be removed by the Act to which their attention 
was called, Act No. XV of 1895 (The Crown Grants’ Act, 
1895).” 

After the decision of this case the Oudh Estates Act has 
been amended so far as it relates to questions of succession, and 
an explanation has been added to section 3 to the effect that 
“ Notwithstanding anything contained in the Crown Grants 
Act, 1895, the conditions of the Sanad relating to succession, 
in so far as they are inconsistent with the provisions of the Act, 
shall not apply to the estate.” ’ This amendment has materially 
altered section 22 of the Act which deals with the speeial rule 
of succession to intestate taluqdars and grantees.” oan 


1 Added by sec, 3 of the Oudh Estates Amendment Act, 1910. 
3 The amended section 22 runs as follows :— 


If any taluqdar or grantee whose name shall be inserted in the 
second, third or fifth of the lists mentioned in section 8, or legatee, or 
if any taluqdar, grantee, heir or legatee whose name shall be inserted in 
the list referred to in section 31A, sub-section (3), or his heir or legatee, 
shall die intestate as to his estate, such estate shall descend as follows, 
namely :— 


3096 THE LAW OF BRIMOGENITURE 


t fF | 
What the legislature has declared through the Oudh 
Estates Amendment Act was practically held by Sir Barnes 


(1) to the eldest son of such taluqdar or grantee, heir or legatee, 
and his male lineal descendants, subject to the same manner as the , 
estate was held by the deceased ; 

(2) or if such eldest son of such taluqdar or grantee, heir or 
legatee, shall have died in his life-time, leaving male lineal descendants, 
then to the eldest son, successively, according to their respective 
seniorities, and their respective male lineal descendants subject 
as aforesaid; 

(3) or if such eldest son of such taluqdar or grantee, heir or legatee, 
shall have died in his father’s life-time without leaving male lineal 
descendants, then to the second and every other sons of the said taluq- 
dar, or grantee, heir or legatee, successively according to their respec- 
tive seniorities, and their respective male lineal descendants subject 
aforesaid ; 

(4) or in default of such son or his male descendants, then to such 
person as the said taluqdar or grantee, heir or legatee, shall have adopted 
and his male lineal descendants subject as aforesaid ; 

(5) or in default of such adopted son, or his male lineal descendants, 
then to the eldest and every other brother of such taluqdar or grantee, 
heir or legatee successively, according to their respective seniorities, and 
their respective male lineal descendants, brothers of the whole blood 
and their descendants being preferred to brothers of the half blood and 
their descendants, subject as aforesaid ; 

= 85) or in default of any such brother, or his male lineal descen- 
dants then to the widow of the deceased taluqdar or grantee, heir or 
legateg, for her life-time only; or, if there be more widows than one, to 
the widow first married to such taluqdar or grantee, heir or legatee, for 
her life-time only ; | 

(7) and on the death of such. widow, then to such son as the said 
widow shall, with the consent in writing of her deceased husband, have 
adopted, and his male lineal descendants, subject as aforesaid; | 

provided that, after the expiration of six months trom the commences 
ment of this Act such consent shall be expressed by means of a register- 
ed instrument or by means of a will or codicil, executed and attested in 
the manner required by this Act; ‘ 
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_ (8) or on the death of such first married widow and in default of a 
son adopted by her with such consent as aforesaid, and his male lineal 
descendants, then to the other widow, if any, of such taluqdar or grantee, 
heir or legatee, next in order of marriage, for her life, and on the death 
of such other widow, to a son adopted by her with such consent as 
_ aforesaid, and his male lineal descendants ; or in default of such adopted 
son, then to the other surviving widows in the order òf their respective 
marriages, for their respective lives, and on their respective deaths, to 
the sons so adopted by them respectively, and to the male lineal descen- 
dants of such sons respectively, subject as aforesaid ; 

(9) or in default of any such widow or any such adopted son or any 
such male lineal descendants, then to the mother of the deceased 
taluqdar or grantee, heir or legatee, for her life-time only ; 

Explanation.—In this clause the word ‘‘ mother” does not include 
stepmother; and in the case where the deceased was an adopted son, 
it means that wife or widow of the father who joined in or made the 
adoption, or if the adoption was made by the father alone and there are 
at the time of the death of the deceased more widows than one, it means 
the one who was first married and, on her death, the other surviving 
widows in the order of their respective marriages in succession ; 

(10) or in default of or on the death of such mother, then to the 
nearest male agnate according to the rule of lineal primogeniture, 
subject as aforesaid; : 

(11) or in default ‘of any such agnate, then to such person as would 
have been entitled to succeed to the estate under the ordinary law to 
which persons of the religion and tribe of such taluqdar or grantee, 
heir or legatee, are subject ; 

provided that, when there are more persons than one so entitled, 
the estate shall descend to a single person according to the following 
rules, that is to say :— 

(i) where among such persons some are connected ‘by blood 
relationship and some by reason of marriage, the blood relations shall 
exclude the relations,by marriage; —, 

(ii) where among such*persons some are related by the whole 
blood and some by the half-blood, those related by the whole blood 
shall exclude those related by the half blood ; 
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Koer,! which also was a case relatiig to succession in another 
estate in Oudh. Sir Barnes Peacock held that the limitation 
in the Sanad was wholly superseded by Act I of 1869 and that 
the rights of the parties claiming by descent must be governed 
by the provisions of section 22 of that Act. In Devi-baks vs. 
Chandravan? a meaning was givento the word primogeniture 
used in Sanads saying that it bore the same meaning as in 
England and from the whole tenor of judgment it would appear 
that the provisions of the Act were made to govern the Sanad. 
I would next draw your attention to the case of the Merangi 
Zemindari® where the effect of grant from the Crown was in 
question.. The history of the Zemindari was that it came into 


(222) where, subject to the provisions of rules (z) and (22) among 
such persons some are related through males only and some through 
females, the person related through males only shall exclude the others; 
and amongst the others those shall be preferred in whose relationship 
the steps from the deceased proceed furthest through males ; 

(tv) where among such persons some stand in a nearer and some 
in a more remote relationship to the deceased, but both are equally 
qualified under the three preceding rules, those in the nearer degree 
Shall exclude those in the more remote; | 

. (v) where such persons stand in equal degree of relationship to 
the deceased and are equally qualified under the four preceding rules, 
the estafe shall descend to the eldest male in the senior line but if there 
‘be mg male heir in that line, then to the eldest male in the next senior 
line in which there is a male heir; and if there be no male heir in any 
line, then to the eldest female in the senior line. | 

Nothing contained in the former part of this section shall be con- 
struett to limit the power of alienation conferred by section 11. 

(See sections 31 and 31A which enable alterations of the rule of 
intestate succession.) : 

1 5L AL A 

2 22 All. ọ99 (P. C.). See also aenda Bahadur Singh US 
Raghubans, 40 All. 470 (P. C.). 

8 Sri Rana Satrucharla vs, Ramabhadra, 14 Mad. 238 (P. C). 
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the possession of the present family in the time &f one of the 
rajas of Joypore, in whose reign the then zemindar tried to make 
himself independent but was in the end put to death, and Merangi 
was made over to Jagannath Razu, ‘a principal Jetporean’ 
who was called Satrucharla (destroyer of the enemy). About 
the year 1759, Merangi was incorporated with the neighbouring | 
zemindari of Kurupam by a chieftain, who was afterwards over- 
thrown, and both estates continued under Vizianagram till its 
dismemberment in 1795, when they were restored to the old 
families, Satrucharla Ganga Raj getting Merangi. He wasa 
descendant of Jagannath Raz upon whom the title was first 
bestowed. On Mr. Webb taking charge of the district in 1759, 
Venkata Raz, the representative of the younger branch of the 
family formerly in possession of the Merangi zemindari, was in 
arms against the company, and his defection induced the collec- 
tor to recommend Ganga Raz being appointed zemindar as well 
on account of his better pretensions than those of Venkata Raz 
as because he was descended from the elder branch of the family. 
The Government on this recommendation was of opinion that 
the permanent settlement ‘ should be concluded with the right- 
ful proprietor Ganga Razu.” He, however, died before the Sanad 
was delivered to him and Chandra Sekhar, his son, received it 
on the 25th April, 1804. The latter fell into financial difficulties 
and his estate was sold off under a decree of the civil court 
to pay his debts. It was purchased by the Government on the 
goth June, 1833. At this time a rebellion was going on in 
Paleonadah and the dewan of the late zemindar of Merangi 
suppressed it, with the help of his retainers. They were offered 
a reward but entreated that instead of granting it to them, 
“ the Government would be pleased to restore Merangi to the 
ancient family.” Accordingly a new Sanad was granted, on the 
22nd September, 1834, to the minor son of the late zemindar, 
Jagannadha. This Sanad was in the usual form of such docu- 
ments. Jagannadha was succeeded by his son, also named 
eChandra Sekhar, during whosé life no attempt at a partition 
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was made by his brothers.: On Chandra Sekhar’s' death ie 
son, Satrucharla Jagannadha Razu, succeeded and his uncles 
claimed a partition of the zemindari alleging that it was partible. 
Their Lordships of the Judicia! Committee decided, “ taking it, 
in accordance with the argument of the appellant’s counsel, 
that impartibility was the rule applicable originally, that the 
subsequent dealings with the estate, the nature and terms of 
the grants under which it has been held throughout the 
present century, the absence of proof of any usage or practice 
of impartibility in the succession to the estate, contrary to 
the ordinary law of succession, and the character of the estate, 
which is in no way distinguishable from an ordinary zemindari 
subject to the payment of a fixed assessment of revenue, all 
clearly lead to the conclusion that the zemindari is now a 
partible estate in a question of succession.” The grant of 1803 
by the Government was not produced. But the corresponding 
Kabuliyat was there and from this the terms of Sanad-i- 
milkiyat-i-istimrari were gathered to be the ordinary terms 
of ‘such grants. Their Lordships thought that there was 
nothing in the circumstances under which this grant was made 
to lead to the inference thatthe Government had in view, in 
making this new grant, the creation of an impartible zemindari 
as an exception to the ordinary rule of succession of the Hindu 
law. So according to the view expressed in this case the 
Sanad seems to give a fresh start to an estate and unless there 
is ‘anything in its terms to the contrary the ordinary rule of 
succession would apply. The case seems further to decide 
that“ttie previous nature of the estate will be of no consequence. 

ə A similar view was taken in Rajah Vankata Narashima Appa 
Rao vs. Rajah Naryya Appa Rao!’ in which also the zemin- 
dari in dispute was indivisible and descendible to a single heir 
and was a military tenure prior to the British rule. The whole 


! JLA. 38. 


PRIMOGENITURE IN BRITISH INDIA 401 


estate was resumed by the British Government dor arrears of 
revenue and in 1802 was granted to Ram Chandr@ by a Sanad, 
the provisions of which differed in no respect from an ordinary 
deed of permanent settlement.» It was held that its character 
of indivisibility was not retained after grant by Sanad. 

But the contrary seems to have been held in the Hunsapore 
case.’ ‘The zemindari of Hunsapore is an impartible Raj, 
which by family usage and custom descended, for many genera- 
tions, on the death of each successive Rajah, to his eldest 
male heir, according to the rule of primogeniture, subject to the 
burden of making Babooana allowance to the junior members 
of the family for maintenance. In the year 1767, the then 
reigning Rajah of Hunsapore having rebelled against the 
British Government, was expelled by force of arms, and the Raj 
confiscated hy Government, who kept possession of the same 
for upwards of twenty years, and ultimately, in 1790, granted 
the Raj to C, a younger member of the family of F, on whom, 
some years afterwards, the Government conferred the title of 
Rajah.” So the facts of the Merangi zemindari case all seem 
to be more favourable for holding that the estate would not 
change its nature in the hand of the Government. There the 
Government purchased the right, title and interest of the 
previous holder, and here in the Hunsapore case it acquired 
the property by force of arms. In the Merangi Zemindari case 
the Crown found out the eldest member of the eldest male line 
and settled the estate with him professedly on the ground of ` 
such person’s better pretension to claim. But whatever might 
have been held in the Merangi case it was decided*it the 
Hunsapore case “ that although the Zemindari was to be treated 
as the self-acquired estate of C., yet the grant being 
from the ruling power in the absence of evidence of the 


° 8 
1 For differences in the.meaning of Saranjam and Inam, see 16 


C. W. N. at p. 1067. ` 
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intention of thé Grantors to the ‘contrary, carried the incidents 
of the family-tenure as a Raj, as the Government’s intention 
must be taken to have been to restore the estate as it existed 
before its confiscation, with no change other than that as 
affected F and his descendants, and was not, therefore, the 
creation of a new tenure but simply a change of tenant, by the 
exercise of vis major.” 

When there has been no earlier confiscation or acquisition 
by the Crown, but the holder of the estate is given a Sanad, . it 
is reasonable to expect that such a Sanad would not in any 
way change the rule of succession. If any authority is needed 
for the proposition we may refer to the case of Kachi Kaliyana 
vs. Kachiyuva’ in which the Zemindari in suit was part of a 
Polayam which up to 1765 was held by one member of the 
family only. On 23rd December 1817, a Sanad was granted 
to Rangappa, the then holder of the estate, conferring upon him 
the rights of a Zemindari under Regulation XXV of 1802, the 
Sanad being expressed to be granted in lieu of all former 
privileges. It was accepted as “settled law in this case that the 
acceptance of a Sanad in common under Regulation XXV of 
1802, does not of itself and apart from other circumstances 
avail to alter the succession to an hereditary estate.” ? 

The question as to the nature of grants of jaghir has some- 
times given some trouble. In the case of Shrimanta Raja Bahadur 
Raghojirao Saheb vs. Shrimanta Raja Lakshman Rao Saheb ° 
such a question went up to the Privy Council for deci- 
sion. The circumstances out of which the appeal arose may be 
given as follows :—“ The respondent and the appellant are 
half brothers, and the only surviving male representatives of the 
Nagpur branch of the Bhonsla family. It appears that in 1853, 


1 32 LA. 261, € 

? See also Srimanta Raja Yarlagadda Milikarjuna US. Srimanta 
Raja Yarlagadda Durga, 17 LA. 134. 

3 16 C.W.N, 1058 5 17 CLJ. 17. ° 
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Raghojiv III, the last ruling Prince of Nagpyr died, leaving 
four widows. The title of the Raja of Nagpur *then became 
extinct. In 1858 proceedings were taken by the Inam Com- 
missioner under the Inam Commissions Act of 1852, and the 
Government acting upon his reports, declared the whole estate 
to have lapsed, except a portion of it, in the districts of Poona, 
Ahmadnagar and Sholapur, which was continued as a matter 
of grace to the widows until the death of the last survivor 
of them. In 1855 the surviving widows of Raja Raghoji III, 
adopted Janoji Bhonsle, the father of the appellant and the 
respondent. Subsequently the Government of India, in con- 
sideration of the loyalty of the family and the services of a 
female member of it, named Rani Bakabai, during the Indian 
Mutiny, recognized or admitted the succession of Janoji, the 
adopted son, to cerain Wattans, etc., held by the late ruler of 
Nagpur in the collectorate of Poona, Ahmadnagar, and Shola- 
pur and in the Satara territory.” This measure was confirmed 
by the Secretary of State for India in a despatch, dated the 7th 
of March, 1862. In a letter dated the 30th of March, 1860, the 
Government of India also agreed to the grant of the title of 
“Raja of Deur” to Janoji, and to the lands of Deur near Satara 
being attached to it, and directed that a Sanad to that effect 
should be prepared. Raja Janoji died in 1881 leaving him sur- 
viving three widows; three daughters, and two sons,—the appel- 
lant and the respondent. The appellant being the élder son, 
the respondent claimed a share in the property situate fn the 
Bombay Presidency. The question was whether the property or 
any part of it was impartible ? Various other points arose for 
decision in the case and their Lordships of the Judicial Committee 
were called upon to examine the nature of Jaghir grants. The 
Subordinate Judge remarked that the fact of lands being jaghir 
per se is not sufficient to make them impartible. Their Lord- 
ships disapproved of this statement and held, “ The grants were 
manifestly grants in Jaghér of the ordinary character, that is to 
say, they were personal and not hereditary and were resumable 
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at pleasure. — personal and temporary, they were‘ ‘neces- 
sarily impartible.’ The impartibility of Jaghir lands is, however, 
entirely separated from the idea of succession. “It may be 
that upon the death of a Jaghirdar a fresh grant, again to one 
man, and again in return for personal service, was made; and it 
may also be that the one man selected was in the ordinary case 
the eldest son ; but these matters of practice were not conse- 
quences of law, and the impartibility and unity which attached 
to personal service was not related to, but, on the contrary was 
distinct from, the idea of succession by force of law to the 
impartible lands.” Any custom of primogeniture in case of a 
Jaghir land was held to be radically inconsistent with its personal 
and non-transmissive character.’ 

In this connection their Lordships of the Judicial Com- 
mittee had also to deal with the question of construction of 
grants by contemporaneous conduct. “Contemporanea exposi- 
tio,” they said, “ as a guide to the interpretation of documents 
is often accompanied with danger, and great care must be taken 
in its application.” When the Sanad however is admittedly 
ambiguous the importance of such evidence cannot be minimised. 
In construing the words of a grant, the ordinary rule is that the 
same principles of common sense and justice must apply who- 
ever may be the grantor. Where, however, the words are not 
sufficiently clear, the doctrine that “if the King’s grant can 
endure two intents, it shall be taken to the intent that makes 
“most ‘tor the King’s benefit” may perhaps apply. 

But one should think that there is nothing to prevent the 
Crowrranting a heritable Jaghir, though prima facie it is per- 
sonal.and for life. The Judicial Committee, however, though 
admitting this proposition seem always to have construed 
Jaghirs as non-heritable. Thus in Maharaja Ram Narayan 


1 See The Secretary of State, etc. vs. Srinibash Chariar, 40 
Mad. 269. 
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Singh vs. Ram Saran Lal’ though in the grant the estate was 
given “ya aratfe mA”? their Lordships declared it» to be non- 
heritable, saying, “ A Jaghir must be taken prima facie to be an 
estate for life, although it may be granted in such terms as to 
make it hereditary. But the terms of the grant making it an 
estate of inheritance must be clearly unambiguous.” 

We shall close this chapter, noticing the nature of what is 
known as maintenance grants. These grants are carved out of 
impartible estates, and the question is whether the estate thus 
carved out will also retain the nature of impartibility. The 
question is really one of intention, and in every case the facts 
and circumstances special to it will be taken into consideration 
to find this out.* 


1 29C. L. J. 332 (P. C.). 
2 See also Gulabdas vs. Collector of Surat, 6 I. A. 54. 
3 See Lal Gojendranath vs. Lal Mathuranath, 20 C. W. N. 876. 
See also Udaya vs. Jadablal, 8 Cal. 199 (P. C.). 
Sartaj Kuari vs. Deoraj, 10 All. 272 (P. C.). 
Venkata vs. Court of Wards, 22 Mad. 383 (P. C.). 
Durga Dutt vs. Rameshwar, 36 Cal. 943 (P. C.). 
Ram Chandra vs. Mudeshwar, 33 Cal. 158. 


CHAPTER IX 


THE HISTORY OF PRIMOGENITURE IN 
BRITISH INDIA (CONTINUED) 


Nature of the Property and the Law of Primogeniture. 


We have observed elsewhere that the trend of ancient 
The trend of the an. Aryan mind has been to continue joint though 
cient Aryan mind to there was no legal bar to dissolution. It is 
continue joint, ene 
indeed well known that though partition 
amongst brothers is perfectly legal, such a partition of the fami- 
ly inheritance has never been an ordinary result of the demise 
of its head. It was, in fact, this very retention of domicile and 
land in common in which observers of Indian institutions have 
found the origin of the village communities once prevalent in 
India. In such a joint family however the eldest son may 
very often be the head ; yet he scarcely has any right of owner- 
ship superior to those enjoyed by his brothers. Nay, sons and 
grandsons, we are told by Vijtianeswar, acquire interest in the 
family property even from their very birth, and are coparceners 
with their father and grandfather. An eldest son in sucha 
family may have some representative rights, but he is far from 
being the ‘coloured drone’ of the English system. If anything 
like thé English system of primogeniture is traceable in India, 
it is. when we meet with the hereditary Zemindars and Talook- 
dars, classes which owe their importance to the Muhammadan 
period, and whose proper position with reference to the land and 
the rival claims of the village communities or cultivators has for 
many years presented so perplexing. a problem to the British 
Government. | 
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It has ‘already been noticed hbw the origin of these Zemin- 


daries and Talookdaries has been very various- 
ginally mere offices, ly traced, and how it is generally believed that 
in their origin these were mere offices gradu- 
ally made hereditary even during the Hindu period. As has been 
observed, everything Hindu has a tendency to become heredi- 
tary. But the Mahomedan genius was opposed toit and as 
has been said by Phillips,’ “it appears to be pretty certain that 
the Mahomedan government was throughout a non-hereditary 
system, while the Hindu system was essentially hereditary.” 
Phillips continues, “ And so we find that while the Hindu offi- 
cers succeeded to their office simply by descent, or by the 
mixture of descent and election, which sometimes prevailed, yet 
this established hereditary right was not sufficient in Mahome- 
dan times without some recognition by the state.” ‘ These 
Mahomedan rulers, however, continued the same revenue machi- 
nery and collected the revenue through the Hindu chowdries, 
and, where these had existed, Zemindars, as the established 
representatives of the cultivators and as the collectors of the 
revenue of a fiscal division or pergunnah.” The only possible 
modification introduced by the Mahomedan rule in the system 
is noticed above, and with this change, the office practically 
continued hereditary. Of course it was never open to any 
officer to subdivide such fiscal divisions, and succession to 

office must always have been open only to a single heir. 
Though the Mahomedan rulers tried to keep the feeling alive 
that the Zemindary and Talookdary were mere 

How and when these . ais 

offices became heredi- offices and as such essentially non-hereditary, 
a these Zemindars and Talookdars succeeded in 
making their offices completely hereditary even before the ad- 
vent of the English in India. They became powerful in turbu- 
lent times, when the central government became extremely 
weak, little able to resist, the encroachments of strong local 


1 We x) N 42, 


408 = THE LAW. OF PRIMOGENITURE 
X 
chieftains, atd scarcely anxious to do so, provided the custo- 


mary revenue dues were punctually paid to the imperial treasury. 
In the era of violence and dormant anarchy it became of the 
utmost importance to the Zemindars to convert the system of 
appointments to the posts they held into a system of hereditary 
succession. The feeble government was unable to assert its 
rights, and the customary mandate of appointment, on the 
demise of a Zemindar, dwindled into a tacit recognition of his 
son and successor. It will be interesting to notice that the very 
fact that enabled these Zemindars to snatch this right, gave rise 
to the custom of primogeniture also. The encroaching land- 
holders of these turbulent days must have thought it highly 
inexpedient to weaken their successors by subdivision, and when 
might alone would preserve them in right and power, none failed 
to observe the utility of unity; and Hindu mind, as we have 
seen, was never opposed to it. ; 
Phillips however considers that this method of single suc- 
cession, which is almost confined to the 
eee apncoessions Superior zemindaries, points to a descent of the 
zemindars from the ancient Rajahs. A Raj 
was, of course, in the main, a political ofice—having undoubtedly 
descended in this manner... Though ancient Raj was not 
always indivisible, and though, as we have already noticed, these ` 
ancient Rajahs early succeeded in having almost absolute 
property right in these political offices, so much so, that not only 
these became perfectly hereditary, but very often we are told of 
a kingdom being divided into as many parts as there were sons 
of the- last holder, yet what Phillips states is substantially 
correct. We have already noticed the several classes of Zemin- 


dars for our purpose, and have seen how it was quite possible 
for many of them to hold also private properties. But for any 
custom, such private properties should follow the ordinary rule. 
of succession. In most cases, however, the whole,—the 


! T.L. L., p. 99. 
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Zemindar’s office as well a$ his private estate, —Wwọuld descend 
to the same single heir, others electing to remain joint with 
him, and gradually a custom of single succession even to such 
properties would grow. i 

We are here confronted with the question whether it was 
ever possible for the ancient Rajahs to have 
private properties—movable or immovable. We 
know, the metaphysical king has not always, 
in all systems, been kept distinct from the physical king, and 
it is needless to remind you of the early English confusion of 
the Crown with the individual holding the Crown which gave 
rise to the occasion for intimating to you of several “ interreg- 
nums,” and “of no king’s peace” that could be broken. 
Indeed the conception of metaphysical beings has not always 
been very clear to the minds of the people, and all of you know 
what heated controversies still prevail over the nature of 
juristic persons. ‘Are incorporeal persons fictional or real, 
has been the question very often asked and discussed; and 
various theories about such persons have arisen as a result. 
Many jurists cannot believe in the reality of incorporeal 
persons. They would not call anything real that is not 
perceptible to the senses. Their reality lies only in natural 
and phenomenäl objects, and they believe in the reality of 
the individual only, —the universal to them being only an 
abstract conception without any real existence. Philosophers 
like Puchta, Savigny, Unger, Bruns, Ihering, Windschied, 
Brinz, Bekker, Zietelmann and Gierke, have been arrayed 
on one side or the other, and it is needless to tell you 
that the controversy must have been very keen.’ Puchta, 
Savigny and Unger teach that incorporeal persons are 
no better than mere fictions of positive, or ideal subjects 
created by the estate, though they recognise these as useful 
fictions. Bruns and a feweothers would not attribute to these 


Private properties 
of Rajahs 


.1 See Miraglia, Chap. Ill, pp. 361-381, 
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the attributes belonging to individuals and would call them not 
a ‘fictional person’ but a ‘ guid simile ' of a person which exer- 
cises its functions and has its place ‘‘personae vice fungitur.” 
Ihering, on the other hand, says that a juridical person is not the 
subject of rights, but a szmu/acrum, a simple mask, an empty 
form, an exterior shape invented for convenience and created 
as ameans of mediation: the true subject of rights is still the 
man—the man who enjoys. Windscheid and Brinz in their 
zeal for denying the reality of incorporeal persons denies the 
well-established principle that rights must have a subject. 

I would hardly be justified in detaining you over the 
question of real worth of these theories. While these and 
several other jurists vehemently denied the reality of incorporeal 
persons, Lasson, Zitelmann, Gierke and several others accepted 
its reality in an equally assertive manner. These believers in the 
reality of juristic persons look upon the State and moral entities 
as real organisms, efficient subjects of public rights. Zitelmann 
starts with the principle of personal will in which rights are 
inherent, and admits the reality of this principle in juridical 
persons as well as in individuals. The juridical person has 
capacity to will which is the test of personality. This will is 
the result “ of the union of many wills considered, not in their 
integrity but in their reference to a definite purpose, creating 
a new, general and efficient will, which is the natural basis of 
a corporation.” Zitelmann would have his incorporeal persons 
as more real than the individuals, being a higher form of evo- 
lution... Dr. Bagchi has considered in his Tagore Law Lectures 
all these theories and has given his learned verdict in favour of 
the real existence of these incorporeal persons. 

Whatever that be, king’s land and Crown land have not 

always been kept distinct from each other, 
o Kies ar d and once tke dictum was that all lands de- 
= scending on the Crown even from ancestors 


' Miraglia, p. 371. 
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or colląteral relations were, held,“ Fure coronoe ”. Lord 
Brougham doubted the distinction in the ‘Lord Adian 
vs. Lord Dunglas,' where he had to deal with the question, and 
he said,“ I must beg to enter my protest against the distinction 
which has been taken in arguing this case, as to the preroga- 
tives of the Crown being different, where the Crown is supposed 
to be dealing with what is called its private and individual pro- 
perty and public property. The prerogative of the Crown is pre- 
cisely the same as regards what is called the property of the 
sovereign, and the property of the public. Itis only within the last 
half century that any private property has been acknowledged 
to exist in the Crown at all. All property of the Crown is 
held for public purposes, and is Crown property ; it is public 
property which the Crown administers for the maintenance of 
the State.” The question arose in connection with the follow- 
ing facts: The office of Chamberlain and Collector of Revenues 
payable to the Crown out of Ettrick forest was granted by 
George IV to Lord Dunglas for his life, with a yearly salary, 
as well in consideration of the office as out of royal bounty 
and favour, fixing an annuity or yearly salary of £300 to 
Lord Dunglas himself, £20 a year to his deputy or deputies, to 
be paid out of the moneys of the collection. If the annuity or 
salary of £320 cannot be obtained from the rents, the differ- 
ence shall be made good out of the Crown revenues in the 
Lordship of Durham. The salary exceeded the money collect- 
ed and was paid out of the Crown revenues as aforesaid for 
several years. After the demise of George IV, an action of 
reduction of this grant was brought and the questign above 
referred to was raised in it. 

In this connection I shall refer you to two Indian’ cases 
where the same question arose for decision. You will look to 


1 gti, and*Fin. acl. 


See also Comyn’s Dig. title “ Praerogative,” D. 64, which supports 
this view. 
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the cases of Elphinstone vs. Badree Chand‘ and the ‘Advocate 
General of Bombay vs. Amerchand ;* in the latter the question 
whether there is any distinction between the public and private 
property of an absolute sovereign had to be discussed, and 
Lord Tenterden enquired, ‘‘ What is the distinction between the 
public and private property of an absolute sovereign?” and said 
“ when you are speaking of the property of an absolute sove- 
reign, there is no pretence of drawing such a distinction : the 
whole of it belongs to him as sovereign, and he may dispose 
of it for his public or private purposes in whatever way he may 
think proper.” The case arose out of the following incidents : 
Peshwa Bajee Rao surrendered to Sir J. Malcolm on 3rd June 
1818 ; one Naroba, who had been governor of Ryeghar under 
the Peshwa, surrendered the Fort on oth June, 1818. By the 
articles of capitulation the inhabitants of the Fortress were 
allowed to go to whatever place they might choose and take 
their own property. Naroba was suspected of having sent away 
large quantities of the treasure of the Peshwa and subsequently 
the question arose whether these were the private properties of 
the Peshwa and as such could be removed. 

So far as the English principle is concerned we may refer 
| to Coke on Littleton. According to Coke such 
properties vest in the king in his natural capacity 
and he can deal with them like any other private owner. 
Statutes* were passed in England to regulate questions regard- 
ing the private property of the British Sovereign, and the 
provisions of these Statutes would govern the question. 

We hear from Allen * that the ancient Anglo-Saxon kings’ 
had private estates which did not merge in 
the Crown, but were divisible by will, gift or 
sale: “Part of the lands they acquired was converted into 


Coke on Littleton 


Allen's view. 


1 Knapp’s P. C. Cases, 316. à 

2. Jbsd, 329 n. (1830). ° 

8 Statute 1 Anne, C. 7, 39, and 40 Geo, III, C. 88.. 
4 ‘ Royal Prerogatives,’ p. 143. 
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estates of inheritance for. individuals ; part remained the pro- 
perty of the public and was left to the disposal of* the State. 
The former was called Bocland; the latter, Folcland.” This 
is sometimes traced to the ancient Roman system, and Puffen- 
dorf ! referring to Grotius points out the distinction and lays 
down that the income may belong to the Sovereign, and be 
dealt with by him dzfferently from the corpus of the property 
which goes to the State. Hallam ? says, “ Folcland, as the 
word imports, was the land of the folk or people. It was the 
property of the community; it might be occupied in common 
or possessed in severalty ...Bocland was held by book, or 
charter. It was land that’ had been severed by an act of 
government from Folcland, and converted into an estate of 
perpetual inheritance. It might belong to the Church, to the 
king, or to a subject.” According to Digby, “ From very early 
times it was common to make grants of land to religious bodies 
or to individuals. The grants were effected by the king as the 
chief of the community, with the consent of the great men, 
who in conjunction with the great ecclesiastics, after the intro- 
duction of Christianity, formed the Witenagemot, or Assembly 
of the Wise ”’......... “The king himself might be the grantee 
under one of these grants,” and King Æthelwulf in fact made 
such a grant to himself.’ 

We hear of disposal of such private property of a king by 
will in yves vs. the Duke of Wellington :* where a legatee 
claiming under an alleged will of George III with respect to a 
bequest made by that monarch of his private property under 
his Sign Manual in pursuance of 40 Geo. III, C. 88, S. ro, filed 
a bill against the executor of George IV, alleging that George 


1 B, VIII, C. 6, Secs. 22 and 23; Grot., B. III, C. 9 and 16. 
2 Middle Ages. See also Nelson’s “The Law of Property,” p. 73; 
and also Digby, Hist? Real Property, pp. 11, 15, 18. 
8 See Digby, p. 14. : 
4 9g Beav. 579 (1846). 5 
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IV and his ,executors had possessed the assets of fzeorge III, 
and it was «alleged that the will had not been, and being a 
sovereign’s will could not be, proved. The court of Chancery 
repudiated the jurisdiction of the court on the sole ground that 
the will had not been proved in the Prerogative court. The 
judgment ran as follows:—‘‘ This court gives relief ‘only in 
cases where grants have been made of probate or letters of 
administration. And, unless, there be something to take this 
out of common rules, it is a sufficient objection to this Bill, 
that it seeks payment of a legacy, under a will of personal 
estate, of which it alleges that there neither is, nor can be, any 
probate.......1 apprehend that this case is not such that if 
remedy be refused here, the party is necessarily deprived of all 
remedy. As regards his late Majesty King George IV, the 
plaintiff's claim against him was for the performance of a 
personal duty, involving his pecuniary interest....... I conceive 
that if the lady had a just claim against the personal estate of 
King George III in the hands of King George IV she might 
have brought forward her claim in the form of a petition of 
right, and the claim might have been investigated, through the 
medium of King’s Court ; so as to give jurisdiction which other- 
wise they would not hom had.” 

Whatever other difficulties might have been felt in it, the 
distinction between public and private property of sovereign 
was nôt beyond comprehension of their Lordships who decided 
the case. 

But let us see whether this distinction has always been 


eo kept in mind here in India. We take the case 
cao "of the Secretary of State in Council of India 


vs. Kamachee Boye Sahaba! Here Ameer 
Singh, a former Rajah of Tanjore, was in the year 1787 the 
absolute sovereign of Tanjore in the Presidency of Madras. 


1 7 M. L A. 476. 
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In that and subsequent years thrée treaties ' were’ entered into 
between the Rajahs of Tanjore and the East India Company 
and “ Subject to the obligations to the British Government im- 
pcsed by these treaties, the reigning Rajah of Tanjore remained 
sovereign of the couatry, and his power continued absolute, 
extending to the power of life and death.” On the 29th 
October, 1855, Sevajee, the then reigning Rajah, died 


1 The first of these treaties was dated the roth April, 1787, and 
made between Sir Archibald Campbell, the then Governor of Madras, 
and Ameer Singh. This treaty was annulled and replaced by the second 
one dated the 11th of June, 1793, made between Sir Charles Oakley, 
Governor of Madras, and Ameer Singh. The stipulations were as 
follows :— | 

Art. 1.—The friend and enemies of either of the contracting parties 
shall be considered the friends and enemies of both. l 

Art. 2.—In order to execute the foregoing Article in its full extent, 
the East India Company agree to maintain a military force; and the 
Rajah of Tanjore agrees to contribute annually a certain sum of money 
hereinafter mentioned as his share of the expenses of the said military 
force ; the said Rajah further agreeing that the disposal of the said sum, 
together with the arrangement and employment of the troops supported 
by it, shall be left entirely to the said company. 


*% * * * * 


Art. 8.—In case the said Rajah shall at any time have occasion for 
any number of troops for the collection of his revenues, the support of 
his authority or the good order and government of his country, the said 
company agree to furnish a sufficient number of troops for that purpose, 
on public representation being made by the said Rajah to the B esideni 
in Council of Fort St. George, of the necessity of employing such troops, 
and of the objects to be obtained thereby. i 


# + oe o% * 
The third treaty, dated the 25th October, 1799, was made between 


Sevajee, the then Rajah of Tanjore, and Benjamin Tovin, Resident at 
Tanjore, acting under powers from the Governor-General. Art. 2 of 
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“without leaving male issue or son by adoption, or ary brother 
him surviving.” Upon the fact of his death being communicat- 
ed to the Court of Directors of the East India Company, they 
declared the dignity, Rajah ‘of Tanjore, to be extinct and 
declared that the Raj of Tanjore lapsed to the British 
Government. In consequence of the lapse of the Raj, ques- 
tions of maintenance of the late Rajah’s family and other 
matters came before the Government of Madras for their 
decision. The matters that are of some importance to us 
are the following: vzz., questions relating to some villages 
belonging to the Raj in different parts of the Province, some 
retained by Sevajee when the country was assumed by 
the British Government and some subsequently acquired by 
purchase ; some debts due by the late Rajah to private parties ; 


this treaty, after reciting that it had become indispensably necessary to 
establish a regular and permanent system for the better administration 
of the revenue of the country of Tanjore, stipulates, “that all former 
provisions for securing a partial or temporary interference on the part 
of the Hon’ble Company in the government or in the administration of 
the revenues of the country of Tanjore shall be entirely annulled; and 
that in view thereof, a permanent system for the collection of the 
revenue, and for the administration of justice shall be established in the 
manner hereafter described.” Then follow stipulations by which the 
Hon’ble Company reserves to it the liberty of ascertaining, determining 
and establishing rights of property and assessment, etc., and it is further 
stipulated by Art. 4 that “A court, or courts, shall be established for 
the due administration of civil and criminal justice, under the sole 
authority of the English East India Company. The said courts shall 
be composed of officers to be appointed by the Governor in Council of 
Fort St. George for the time being, and shall in no instance whatever 
be subjected to the control, authority or interference of the said Rajah; 
but shall be conducted according to such Ordinances and Regulations 
as shall, from time to time, be enatted and published by the said Gover- 
nor in Council.” 
It is indeed difficult to see how even after this the Rajah was the 
Sovereign of Tanjore. 
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and the State jewels of gréat value, a valuable library of Orien- 
tal works, and an armoury. On the 18th October, (865, Mr. 
Forbes took possession of the property within the Fort of 
Tanjore and of the lands held” by the late Rajah, or held by 
those who held them under sunnuds of the Rajah. The respon- 
dents thereupon on the 18th November, 1866, filed a bill on the 
equity side of the Supreme Court at Madras, against the East 
- [ndia Company. The bill stated, that Sevajee at the time of 
his death, was possessed of, and entitled to, as of his own right 
and private property, and distinct from the property belonging 
to the Rajah of Tanjore, large estates, both real and personal, of 
the value of many lacs of rupees ; that on the death of Sevajee, 
the respondent, as his eldest widow, according to Hindoo 
law, became entitled to inherit and possess his private and 
particular estate, real and personal, and to administer the same. 
The Supreme Court at Madras granted an injunction restraining 
Mr. Forbes from proceeding with the sale. East India Com- 
pany in its answer stated that Rajah Sevajee was up to and at 
the time of his death, Rajah and reigning monarch of Tanjore, 
and was a sovereign prince entitled to and in the exercise 
and enjoyment of the rights, privileges, powers and dignity of 
an absolute sovereign within Tanjore, and that in taking 
possession of the property of the late Rajah, the Company 
acted in their public political capacity and in the exercise of the 
general powers, privileges and authorities vested in them by the 
various Charters and Acts of Parliament, etc. : 
We are not concerned with the decision on all the pent 
raised in the suit. But there is one point in the case which 
deserves our notice. The defendants raised the contentiom that 
no distinction can be allowed between the public and private 
property of an absolute sovereign as’ he can dispose of the 
whole of it as he may think fit. In answer it was contended 
that “there is a distinction between the public and private 
property of a Hindoo sovereign, and that although during his 
life, if he be an absolute Monarch, he may dispose of all alike, 


53 . 
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yet on his dedth some portions of his property, termed his 
private propetry , will go to one set of heirs, and the Raj with 
that portion of the property which is called public, will go to 
the succeeding Rajah” ' Their Lordships did not decide the 
point, but seem to have intimated an assent to this contention 
as, in their opinion, they had no jurisdiction in the matter, it 
being an act of a Sovereign power. 

Upon the receipt of this judgment certain proceedings 
took place in India which were recorded in the minute by the 
President Sir Charles E. Trevelyan, the 6th paragraph of 
which dealt with the matter, and this ran as follows :—“ A great 
deal of discussion has taken place about what ought to be 
considered public and private property. This seems to me to 
proceed upon a mistaken view of the nature of the case. The 
Raj has merged in the Government of India. Everything 
which belonged to the late Rajah at the time of his death, 
therefore, now belongs, by right, to the Government. If pre- 
viously to his decease, he had made a bonafide alienation of any 
property acquired out of his savings, that property has passed 
into the condition of private property. Otherwise, all that he 
left would have descended to his heir, if he had had one ; and 
not having had one, it has lapsed to the paramount authority 
representing the general public. We have to pay the late 
Rajah's debts, and to provide for his numerous relations and 
dependents as ultimus hoeres ; and we are entitled, in the same 
character, to all that ered of his property. It would not 
have been possible for any one except the successor to the Raj 
to have'undertaken these obligations. Toany other, the loss 
would have greatly exceeded the advantage. The view taken 
in this paragraph is the same which is maintained by the Ad. 
vocate Generals at Calcutta and Madras.” ? 


1 7 M.I.A. at p. 537. 
lbid, p. 543. 
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The - ‘question seems hardly to have received the proper 
answer, If it is possible for a Rajah to have private property 
of his own apart from what he has as Rajah, then surely such 
property should descend to hissheirs under his personal law. 
It may be that the successor to the Raj would also be his heir. 
But it is quite possible that the two shall be different persons. 
As tothe liability to pay his debts, here again the question 
would depend upon whether the debt is his personal debt or 
not. If Sevajee, treated as a private individual, owned property 
and had debts, both these ought to have gone to his heir and 
not to the successor to the Raj. The Raj would always de- 
scend to the single successor ; but the Rajah’s private property 
and debts need not do so. 

In these cases, however, it was the property of the enemy 
that was in question. In cases arising out of seizure of an 
enemy's property no distinction need be allowed between his 
public and private property.’ 

When such is not the case, the distinction has not 

always been lost sight of. We might refer 
a. to the case of Maharajah Pertab Narain Singh 

vs. Maharanee Subhao Koer.? The pro- 
perty which was the subject of this suit belonged to Man Singh 
before the annexation of Oudh. He was one of the first who 
made their peace with Government on the restoration of the 
British power in 1858, and his title as Talukdar was dul? con- 
firmed by Sanad. The estate is said to have been origirfally 
one which, according to the custom of the family, was descen- 
dible to a single heir not necessarily determinable by thee strict 
rule of primogeniture. 

The question which had to be decided in the case is not 
of any importance to us here. But in their judgment delivered 


1 See Act. Genl. vs. Weeden, Parker’s Report 267. 
2 4 LA. 228; 3 Cal. 626 (P.C.) (1878). 
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by Sir J. Colvile, their Lordships while declaring in‘favour of 
the appellant observed, “ The declaration, however, must, theif 
Lordships think, be limited to the Taluks and what passes with it. 
If the Maharajah had personal or other property, not properly 
parcel of the Taluqdari estate, that would seem to be descen- 
dible according to the ordinary law of succession.” Here then 
their Lordships recognized the distinction which unfortunately 
has not always been kept in view by the same Board. 

We may next refer to Rani Parbatikumari Debi vs. Jagadish 
Chunder Dhabal.’ The dispute here related to the right of suc- 
cession to the Jungle Mahal estate and Raj of Jamboni. The 
last male holder, Raja Purno Chund-r Dhabal, died without male 
issue on 23rd August, 1886. He left two widows and a half 
brother. The widow brought the suit claiming the whole estate 
and his self-acquired property. Several questions were raised 
in this case. But the one with which we are concerned here 
was whether the properties in schedule ‘C’ of the plaint were 
the self-acquired properties of the plaintiff's husband. This 
schedule ‘C?’ contained four moujahs purchased for Purna 

nedan Chunder by the Court of Wards out of the 
partible estate, if also savings of the zemindari and must be consi- 
ee dered as Purna Chunder’s savings. Their 
Lordships in delivering judgment observed, “All that the res- 
pondents can point to as indicating Purna’s intention to deal 
with them as part of the Raj is that the rents were collected 
by the same servant, and the collection papers kept with the 
papers of the Raj. Their Lordships do not find in these 
meagre facts adequate ground for holding that the Raja 
intended to incorporate the four moujahs with the ancestral 
estate for the purposes of his succession. The four moujahs 
must therefore follow the rule of the Mitakshara law as self- 
acquired property.” f 


t 


1. ag I. A. 82=29 Cal. 433 (P. C.) (1902). Followed LL.R, 2 Pat. 
319 (P.C.). See also 42 C.L.J. 280 unrealised rents of an accretion. 
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Unfortunately their Lordships here had not to deal with 
the question with reference to two claimants both of whom 
would succeed to ancestral property when the property is not 
subject to the rule of single succession, whilst only one of them 
would succeed to the impartible estate. In a case like this, 
even assuming that the last holder intended to incorporate his 
acquisitions with the impartible estate, it is difficult to see that 
by this fact such acquisitions would acquire impartible nature. 
It is hardly open to an individual to create an impartible estate 
in this manner. Once it is admitted that it is open to the 
holder of an impartible estate to have property which may not 
form part of the estate, it is difficult to escape the conclusion 
that such property must follow a rule of succession different 
from the customary rule governing succession to the impartible 
estate. If even here the rule of succession is not that given by 
the general law, a custom to the contrary must be proved. Of 
course such acquired properties may be looked upon as accre- 
tions to the impartible estate; but whether or not these would 
be accretions to the estate would not be made to depend upon 

an individual’s intention. If in Tagore vs. 
a ae aie Tagore a private individual was not allowed 
an estate, if to to create his own law of succession it should 

not equally be open to an individual holding 
an impartible estate descending by the rule of primogeniture, 
to intend soas to give a different law of succession tw a pro- 
perty that was never impartible before he so intended. + | 

Yet this intention was again adverted to in Janki Pershad 
Singh vs. Dwarka Pershad Singh.’ In this case eDwarka 
Pershad brought a suit in the court of the Subordinate Judge 
of Barabanki for partition of certain properties known as Taluga 
Ramman in which he claimed a share as a member of a joint 
Hindu family governed by the Mitakshara law. “The nucleus 
of the Taluque*in dispute is sdid to have been formed by one 


1 4oI.A. 170=18 C.L.J.200=17 C.W.N. 1029. 
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Suk Shah. He owned nine villages, but the number «increased 
to sixteen in the hands of his son and successor, Sakat Singh, 
who lived about the close of the 18th century. In 1856 when 
the British first occupied the, kingdom of Oudh, the Taluque 
included 21 villages, and was held by Autar Singh, eighth in 
descent from Gulal Shah, the original ancestor of the parties 
and the grandfather of Suk Shah. On the outbreak of the 
Mutiny, Autar is said to have disappeared. The British 
authorities accordingly proceeded to make a settlement of his 
confiscated villages with third parties. But some time in July 
1859 Autar appeared before the authorities, explained the reason 
of his non-appearance before, and applied for settlement of his 
villages. The authorities were satisfied and an order was 
passed sanctioning the summary settlement with him of the 
remaining nine villages which had not been finally settled with 
others. The kabuliyat, however, was not signed by him until 
the 13th of that month.” 

“ In the course of the Regular Settlement which followed 
shortly after, Autar recovered decrees for possession of six more 
villages. He was thus in possession of some 15 villages when 
Act I of 1869 was passed into law. Later on he acquired by 
purchase several other properties.” 

“ Autar died in 1879 without issue and was succeeded in 
the possession of the properties by his nephew Jang Bahadur, 
the eldest son of his brother, Bisheshur. Jang Bahadur died in 
1889, , leaving him surviving two sons, vzz., the plaintiff and the 
defendant, Janki Pershad, the latter being the eldest. On Jang 
Bahadur's death Janki Pershad came into the possession of the 
entire property.” 

The Subordinate Judge held that the properties which were 
settled with Autar in 1859, together with those decreed to him 
in the course of the Regular Settlement, formed an ‘ Estate’! 


1 ` The case much depended on the meaning of the word ‘estate’ 
as used in Oudh Estates Act. See 17 C.W.N., p. 1037. 
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within the meaning of Act I of 1869 and were déscendible to a 
single heir and were consequently impartible. But as regards 
the several properties Autar Singh acquired by purchase subse- 
quent to the Regular Settlement the Trial Judge was of opinion 
that in the absence of evidence establishing an intention on 
his part to incorporate the subsequent acquisitions with the 
‘Estate’! they must be held to be governed by the ordinary 
Hindu law of inheritance. 

With reference to these subsequent acquisitions their Lord- 
ships of the Judicial Committee observed, “ It is contended on 
behalf of the defendant that by the custom of the family these 
acquisitions became part of the original estate, and are, there- 
fore, not subject to the ordinary rules of inheritance. Both 
the Courts in India have come to the conclusion that the 
evidence is insufficient to establish the alleged custom. 
And no adequate reason has been shown to induce their 
Lordships to take a different view. The only other point 
that’ remains to be considered is whether the lands subse- 
quently acquired were as a matter of fact incorporated with 
the Taluque. As has been pointed out by this Board in 
the case of Parbatikumari Debi vs. Jagadishchandra Dhabal 
the question whether properties acquired by an owner 
become part of the “ancestral estate for the purpose of his 
succession depends on his intention to incorporate the ac- 
quisitions with the original estate.” The Courts in India 
having concurrently found against the defendant on this point 
their Lordships did not see any reason to differ from that con- 
clusion. Inthe recent case of Rani Jagadamba Kumari vs. 
Thakur Wazir Narayan Singha, however, their Lordships of the 
Judicial Committee seem to intimate that in determining this 
question of accretion, itis the nature of the property and not 
the mere intention of the holder of the impartible estate that 
will have to be considered. The facts of the case, so far as 


1 g0 LA, 1=28 C.W.N. 98=37 C.LJ. 287. 
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the point under discussion is ‘concerned, are as follows : the 
suit was instituted by the predecessor-in-interest of the respon- 
dent to establish his title to the estate of late Raja Saroda 
Narayan, the Raja of Serampore, against the appellant, who 
was the widow of the Raja and the person in possesion of the 
Raj under the court of wards onthe death of her husband. 
The property in dispute consisted of (1) the impartible Raj, 
(2) immovable properties acquired by the Raja, (3) movable 
properties, particularly G. P. Notes, acquired by the Raja. 
The respondent claimed to succeed on the grounds that (1) 
by virtue of a custom the females were excluded from succes- 
sion, (2) and he was the nearest male agnate of the deceased. 
Several contentions were raised by the appellant, the defendant 
in the suit; but the one, that we are now concerned with, is, 
that in any event only the ancestral Raj was joint property, and 
that all property acquired by the late Raja himself, on his 
death, passed to his widow. The Subordinate Judge held that 
the, plaintiff has succeeded in proving his title to the impartible 
Raj, and with regard to the property acquired by the late Raja, 
he decided, that it was an accretion to the impartible estate, 
and decreed the plaintiffs suit fully. On appeal by the present 
appellant before the High Court of Patna, the decree was 
affirmed in all particulars except the decree for the G. P. 
Notes as being an accretion to the Raj, and their Lordships 
made this modification that the Government Promissory Notes, 
which the late Rajah held had not been incorporated by him 
with the impartible estate. 

On appeal by the Ranitothe Judicial Committee, Lord 
Buckmaster dissented from the view expressed by the courts 
below on the theory of accretion, and his Lordship expressed 
as follows: “with the exception of the Government Promissory 
Notes the whole of these (acquisitions) have been awarded to 
the plaintiff upon the ground that they represented an accretion 
to the estate and descended with it. Their Lordships think 
that this conclusion is wrong, and that its error is ‘due to the 
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idea that the produce of an.impartible estate naturally belongs 
to and forms an accretion to the original propert}. In fact, 
when the true position is considered there is no accretion at all. 
The income when received ts the absolute property of the 
owner of the impartible estate. It differsin no way from pro- 
perty that he might have gained by his own effort, or that had 
come to him in circumstances entirely dissociated from the 
Raj. Nor could the monies have been used by him for the 
purpose of acquiring or endowing an impartible estate. Itis, 
therefore, a strong assumption to make that the income of the 
property of the nature is so affected by the source from which 
it came that it still retains its original character.” 

In this judgment their Lordships seem to have pronounced 
with a degree of certainty the true nature of the acquisitions of 
the holder of an impartible Raj; and although their Lordships 
had to consider this point in the earlier cases of Srimati Rani 
Parbatikumari Debi vs. Jagadischandra Dhabal,' Janakiper- 
shad Singh vs. Dwarakaprosad Singh,? Murtaza Hussan Khan 
vs. Mahomed Tasim Ali,’ no such definite enunciation of the 
principle involved was laid down. But even in this case their 
Lordships seem to have kept this question open for further 
development, when their Lordships say, “ whether it be possible 
in any circumstances to treat movable property as an accre- 
tion to a landed estate of this character is a matter not arising 
for decision.” The decision therefore practically leaves the 
matter where it was, except this, that regarding the income of. 
an impartible Raj, no such presumption or consideration as 
arises regarding the earnings of a member of an urflivided 
Mitakshara joint Hindu family, does apply, and its immediate 
effect is that the onus is shifted from the defendant to the 
plaintiff. The first of the observations of their Lordships of the 


1 29 L.A. 82=6 C.W.N. 490=29°Cal. 433. 
2 40 LA. 170=35 All. *391=17 C.W.N. 1029. 
8 43 LA. 269=21 C.W.N. 410. 
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Judicial Committee quoted above, seem to lend an opiaion that - 
the methods ùf dealing with the acquisition and the intention | 
of the deceased holder of the impartible estate, may supply one 
of the elements for making a ‘judicial pronouncement on the 
nature of the acquisitions. 
To whichever class a zeminder may belong, it is always. 
R possible for him to have private family lands - 
Prieta irl as distinct from his office, and also from 
a ae what Patton marks out as his official land. 
“It seems, therefore, to be clearly established,” says Patton,’ 
“that the zeminders could not possibly be the proprietors of © 
the lands, the rent of which they were required, as the aumils | 
of Government, to collect from the proprietors. But there was 
another description of land within the districts of the zemindars, 
of which they were the undoubted proprietors, which was 
distinguished by the name of nankur land and which paid no 
rent at all to Government. The zemindar had it in absolute 
property in lieu or in part of salary of office ; for which reason 
it might be styled with propriety his official land.” These 
official lands would naturally go to the office holder, and when 
in course of time the zemindar succeeded in securing the 
zemindary as his property, these lands would equally form part 
of such anestate. But there might have been other lands which 
would have no connection with the office and should not, in 
theory, form part of the zemindary estate unless through some 
confusion these gradually lose their distinctive nature. Such 
lands should descend by the ordinary law governing the family ? 
and if ahy other rule of descent be pleaded the party alleging it 
must prove it, as such rule can arise only under a special custom. 
But if you refer to Murtaza Hossain Khan vs. Mohammad 


* 1 Asiatic Monarchies, p. 156. 
2 See Sethuram vs. Meraswamir, 45 Mad. 296 (P.C.); 
Sukdeb vs, Balia, 19 C.L.J. 255; 
Secretary of State vs. Kamachee Bai, 7 M.LA. 76. 
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asain Ali Khan’ you will find a contrary rule laid down by 
the Judicial Committee. In this case, the question of succes- 
sion to non-talukdari property of an Oudh Talukdar was raised, 
and it was held by the Judicial Committee that in the case of a 
Mahomedan Talukdar the existence of the pre-existing custom 
gave rise to a presumption that the custom applied to non- 
talukdari property as well, and the person who alleges that 
there is a different course of succession in respect of the non- 
talukdari property must prove his allegation. 

Raja Azam Ali Khan, whose taluka of Deogaon was includ- 
ed in list 2 mentioned in the Oudh Estates Act, died possessed 
of considerable other property also. He left two sons; the 
elder Mustafa succeeded to the Taluka by the rule laid down in 
section 22 of the Act. The younger son, the present appellant, 
sued for a half-share of the non-talukdari property which he 
claimed as co-heir with Mustafa under the ordinary Maho- 
medan law of inheritanee. The judgment of the Judicial Com- 
mittee was delivered by Mr. Ameer Ali who distinguished the 
cases of Maharaja Pertab Narain Singh vs. Moharanee Subhao 
Koer, Rani Parbati Kumari Debi vs. Jagadish Chandra Dhabal,’ 
and Janaki Pershad Singh vs. Dwarka Pershad Singh ‘ and 
observed: “The Mahomedan Law makes no distinction bet- 
ween ancestral and self-acquired property, and recognizes no 
principle of differentiation in the matter of lineal and collateral 
succession, as is the case under the Mitakshara which divides 
inheritance into unobstructed and obstructed heritage. All 
classes of property, whether ancestral or self-acquired, follow 
one rule of devolution. If a custom governs the succession to 
the ancestral estate, the presumption is that, it attaches also to 
the personal acquisitions of the last owner left by him on his 


125 C.LJ. 1 (P.C.) 221 C.W.N. 410=43 I. A. 269, 281. 
3 4 Cal, 626 (P.C.). 

8 a9 Cal. 433 (P.C.). 

4 18 C.L.J. 200 (P.C) œ 
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death; and it ds for the personewho asserts that these proper- 
ties follow a‘kne of devolution different from that of taluka to 
establish it.” 1 

It is difficult to see why it should be so. Their Lordships 
seem to forget that the custom in question must have, at its 
inception been connected with succession to the taluka only, 
which, being in the nature of office, was indivisible and hence 
descendible only to a single heir. If the holder of the office 
had private property, that need not have descended to 
this single heir also, and so the custom of single succession 
might not have touched the rule of succession to non-taluka 
property. At any rate, so far as the non-taluka property is con- 
cerned, the custom of single succession in a Mahomedan 
family would be a custom dehors the ordinary rule and as such 
the onus of establishing it should lie on him who asserts such a 
custom. The cases which their Lordships sought to distin- 
guish were scarcely distinguishable ; though these were cases 
under the Mitakshara law, the real question in them as well in 
the* present case, was whether the holder of an impartible 
estate can have separate property unconnected with the estate 
and what would be the rule of succession to such a property. 

The case of Thakur Ishri Singh vs. Thakur Baldeo 
Singh? may be next referred to. At the Settlement of Oudh 
in 1858-59, the village lands of Kanhmow, Hasnapur and 
Nimchaina, in the district of Faizabad, were treated as a 
Taluka named Kanhmow, and settled with Thakur Beni 
Singh, who, in common with the other taluqdars of Oudh, 
was requested in July 1861, by the Chief Commissioners, 
to state what was the rule of succession in his family. 
Beni Sing replied that the custom of his family was that 
the family estate should be held by one male member, 


1 It will be interesting to notice the history of Jamshed Ali Khan's 
family. See 25 C.L.J. at p. 15. 
to Cal. 792 (P.C.). ‘ 
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selected for his fitness, and he asked that after his death the 
Government would select one of his three sons, Thakur 
Maharaj Singh, Thakur Ishri Singh and Thakur Baldeo Singh, 
whom it might deem most fit to succeed him. This answer not 
having been considered satisfactory by the Government on the 
8th March, 1860, Beni Singh submitted another reply in the 
following terms: ‘‘ whereas the British Government has granted 
to me for generation after generation, the proprietary rights in 
the Ilka Kanhmow, situate in Pargana and Tehsil Basi: Taluga 
Usri, situate in Pargana Pirnagar, Tehsil Sitapur; Taluqa 
Hasnapur, situate in Tehsil Bisw and Taluga Nim Chaina, 
situate in Pergana Maholi, Tehsil Misrith, / desire and here- 
by pray that after my death my Ilaka be maintained entire and 
undivided in my family according to the custom of ‘ Raj-gaddi’ 
and the younger brothers be entitled to receive maintenance 
from the person in possession of the estate (Gaddi-nashin).”’ 

No further correspondence ensued, and after the passing 
of the Oudh Estates Act? the taluga was entered in the frst 
and second of the lists prepared in accordance with the require- 
ments of that Act; but not in the third list? Beni Singh hav- 
ing died on the 19th September, 1870, the eldest son, Maharaj 
Singh, succeeded, and was recognized by the Revenue autho- 
rities. Maharaj Singh executed in favour of the youngest 
brother, Baldeo Singh, a document whereby he declared, “after 
my death, my aforesaid brother Baldeo Singh shall hold and 
enjoy the same like myself.” Maharaj Singh died without fssue 
on the 19th November, 1879, and Baldeo Singh being recog- 
nized as his successor by the Revenue authorities, Ishr? Singh, 


1 Act I of 1869. 

2 See sec. 8, Oudh Estates Act. 

First list is of all persons who are to be considered taluqdars. 
Second list of the taluqdars whose’ estates devolve on single heir by 


family custom. - . 
` Third list of talugdars who tgok Primogeniture Sanad. 
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the second brother opposed him and claimed as tke brother 
next in succëssion to Maharaj Singh. Subject-matter of the 
suit was not only the taluqa covered by the above document 
of the Maharaj Singh, but alse some other things named in 
list B attached to the plaint. Baldeo succeeded on the strength 
of the above document so far as the taluqa was concerned. 
As regards other properties, their Lordships were of opinion 
that even with respect to them a family custom had been 
established according to which these would descend to the 
ablest member of the family selected by the previous holder. 
The point that you should notice for our consideration in 
this case is that a distinction was recognized between the taluqa 
and non-taluga properties possibly governed by different rules 
of descent. 

One thing I should ask you to remember very carefully is 
that in these Oudh cases the taluqas were all creatures of 
Crown grants, and the Crown ascertained and showed a good deal 
of consideration for the expressed desire of the person to whom 
it was granted as to the future rule of succession to the taluqa.’ 

Although an estate be not what is technically known in the 
north of India as a Raj or what is known in the South as a 
Pollian, the succession thereto may still be governed by the 
rule of primogeniture under a Kulachar or family custom. 

Chintamuni Singh vs. Nowlukho Konwari? is an authority 
for this. The dispute here related to an estate known as the 
talook of Gungore and other property left by one Runjeet 
Singh, the defendant’s deceased husband. Plaintiff alleged 
that Gungore was ancestral property of a joint Mitakshara 
family, of which he and the deceased Runjeet were members ;— 
that by virtue of acustom prevailing in the family, the talook 
was impartible, being enjoyed by a single member of the family 
at a time and devolved on the death of the holder on his eldest 


1 See also Achal Ram vs. Udai Pettab, 10 Cal. 51 (P.C). 
3 1 Cal.. 153 (P.C). 
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male heir. It seemed to their Lordships “ too late to question | 
what is affirmed by many reported cases, tha custom of 
descent according to the law of primogeniture may exist by 
‘Kulachar’ or family custom, although the estate may not be 
what is technically known either as a Raj in the north of India 
or as a Pollian in the South of India.” | 
Primogenitary rules are not thus confined to estates 
anes contemplated by Phillips. It has been said 
nai Gt de on that impartibility is not so much an incident 
aii attached to the property of a family but to 
the law governing that particular family.’ If this view be 
correct then whatever property come to the family by any 
subsequent acquisition shall descend to a single heir and 
an impartible estate going out of the family may become 
partible. This seems hardly consistent with the history of 
impartibility or unity of holding. If in its origin it was an 
office, impartibility should be an incident attached to the 
estate itself, the very nature of the estate being responsible for 
the origin of impartibility. The dictum may be partially true 
only when the custom grew out of continuous jointness of an 
ordinary family property. Ordinarily, however, impartibility is 
the quality of an estate and it is only with reference to an estate 
that the custom defines its nature.? It is needless to remind 


1 Venkata vs. Uddaygiri 41 I.C. 208=21 M.L.J. 351. 
Zemindar vs. Subbaya, 43 I.C. 871. 
2 See Ekradeshwar vs. Janeshawar, 42 Cal. 582 (P.C.). 
This case decided the following points :— ’ 
“ By Kulachar or family custom, the right of succession to the 
gauddi and to the properties of the Durbhanga Raj Reasat descends 
according to the rule of primogeniture. The younger sons of the Maha- 
raja who are styled ‘Babus’ are by ‘ Kulachar’ entitled each by way of 
a babuana grant toea portion of the Raj Reasat for the maintenance of 
himself and his male descendants in the male line, and the wife of a 
younger son of a Maharaj gets, by way of Sohag grant, the usufruct of a. 
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you that though impartibility, would necessarily mean single 
succession or <inity of heir, it would hardly imply any rule of 
primogeniture. Where primogeniture arises, it arises by 
custom, and it would be correct. to say of this primogeniture as 
a custom of the family only. 

I shall not detain you any longer. But before we leave 
this subject you will remember how in several cases Judicial 
Committee attached much importance to the intention of the 
holders of the family impartible estates in making after-acquired 
properties also impartible. If intention of individuals can indeed 
determine the question, you will naturally be led to think how 
far impartibility may be the result of any recent contract. You 


portion of the Raj Reasat for the maintenance of herself and her male 
descendants in the male line. In each case the property granted conti- 
nues to form part of the Raj Reasat from which it is never separated 
being entered in the Government Revenue Register under the name of 
the Maharaja for the time being as proprietor and reverts to the Maha- 
raja for the time being on the failure of male descendants in the male 
line of the grantee. 

“ Babuana and Sohag grants differ essentially in their nature from 
absolute grants and are subject to the Kulachar under which they are 
authorized and in accordance with which they are made. 

‘In each case females, widows and daughters and descendants of 
daughters are by custom excluded by custom from the succession. 

“ Babuana and Sohag lands descend in the family of Durbhanga, not 
to onemale heir only but to all the existing male heirs in the male line 
of the grantee as co-parcenars, 

“In certain Sanads which testified to grants by way of babuana, 
the expression ‘aurosa Putra Pautradi’ was used to indicate the 
course of descent. But it was held that as such grants could not be 
made under the ordinary Hindu Law but were authorised only by the 
custom, which excluded females from succession the words ‘aurasa Putra 
Pautradi’ should be regarded as words of limitation consistent with the 
custom and not as words of general inheritance.” 
| See Durgadit Singh vs. Rameswar Singh in (1909) 36 Cal. 943 
(P.C.). Contrary was held in this case ;,but it was so held on admission. 
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know this is hardly possible, and you have very gften noticed 
how a contract amongst the members of a joint tdmily that they 
will live jointly and will never come to partition would its 
binding force always beyond the original contracting parties,’ 
and sometimes would not even bind the parties themselves. 
Yet it is not impossible to conceive of implied or express 
contracts which perhaps were at the root of the subsequently 
developed custom, and, as we have already noticed, our Hindu 
commentators did, as a matter of fact, conceive of primogenitary 
rules as based onconsent. In the next lecture also we shall 
have occasion to refer to such contractual origin of the custom 
of impartibility and primogeniture.? This is, however, no 
authority for any recent contract possessing force to produce 
such a result. 


Nasratullah vs. Mujibullah, 13 All. 309 ; 

Bishweswar vs. Ram Prasad, 28 All, 627; 

Madan vs, Baikunta, 10 C.W.N. 39; 

Muherje vs. Afzel Beg, 37 All. 155. 

See Kishore Singh vs. Gahena Bai, 24 C.W.N. 6or (P.C.) 
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CHAPTER X 


THE HISTORY OF PRIMOGENITURE IN 
BRITISH INDIA (CONTINUED) 


Nature of the Estate taken by the Primogenitus 
and the Rules of Succession to it. 


The rule of primogeniture is the creature of custom, and 
there is little difficulty in determining the next successor if the 
question is covered by the custom. In families governed by 
the Dayabhaga law again the question can hardly assume any 
difficult character; for in such a family, the rule of succession 
shall have very little to do with the question of jointness. or 
separation of the family. The system, however, which still 
attaches much importance to the status of the family, and 
according to which there is a sort of family co-ownership, 
cannot ignore the question as to the nature of the estate taken 
by the single heir, and what rule of succession shall apply to 
such estates. The great volume of cases on the point to be 
found in our Indian Law reports is ample evidence of the 
practical importance of the question. 

Early family co-ownership is indeed a natural growth. 
| “ When the family becomes certain and estab- 
lishes itself in certain places, its definiteness 
prompts its members to the cultivation of 
land, and later makes the beginning of ownership which appears 
as a collection of means snitable to the preservation and 
development of that collective body. Ownership in a family 
should undergo modification according to the nature and 

484 


Early family co- 
ownership. 
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purpose ‘of the family itself, : which is an dnterpenetration 
of persons, a communion of sentiments, affectjyns, ideas and 
wills. There cannot fail to be co-ownership.”! Every parti- 
cipator in the community shal be a co-owner. ‘The sons, 
participators in the community, did not acquire upon the death 
of the father, a new right but merely obtained greater freedom 
in the administration of the goods.” If Jimutavahana is inac- 
curate historically in saying, afafanua] GATITA, and if 
what he cites as his authority: “arg faga aga aa atat: Way | 
nI faai frqaaataretfestaat:,” relates to a stage later than 
the original, Vijfianeshwara is equally incorrect in pointing out 
the very fact of birth as the cause of co-ownership. And 
Harita indeed seems to give the correct view in saying, 
“While the father lives, sons have no independent power in 
regard to the receipt, expenditure and bailment of wealth.” 
Indeed, this domestic co-ownership, when rigorously under- 
stood, would render the goods of the family inalienable, and this 
is one of the reasons urged against it by Jimutavahana. This 
inalienability of family goods was once the principle of all 
primitive laws. That this was so in India is amply borne out 
by the several texts cited by Jimutavahana and Vijfianeshwara 
though these great scholars understood them very differently. 
The texts like “though immovables and bipeds have been 
acquired by a man himself, a gift or sale of them should not 
be made without convening all the sons," and “ lands pass by 
six formalities: by consent of townsmen, of kinsmen, of ‘heigh- 
bours and of heirs, and by gift of gold and of water,” surely 
point to these early stages. Subsequent development®of strict 
Patria potestas might have some hand in developing a senti- 
ment against son’s co-ownership. 

It is indeed difficult to trace the development of domestic 
co-ownership through all its stages. In its later developed 
form it did not mean inalienability of the property. It is not 


1 Miraglia, p. 745. 3 
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a “ communio pro indiviso,” inasmuch as the co-owner has no 
equal right te individual ownership. The family is an unequal 
society with superiors and inferiors, though this inequality does 
not render the co-ownership impossible, but only makes the 
different members enjoy an unequal property right. ‘ Domestic 
co-ownership is su: generis and pre-supposes that important 
distinction between relative and absolute property originally 
conceived by Rosmini.’* The father, head, governor and 
representative of the family may have a sort of full and absolute 
right, the other members having some relative rights condi- 
tioned upon the death of the father. This fact indeed is very 
often missed by the Judges and jurists, and when we shall deal 
with the case law on the question of the nature of the estate 
taken by the primogenitus, we shall see, how having lost sight 
of this principle, great confusions have been created in the law. 
When Sartaj Kuari’s case decided that no co-parcenary in 
impartible estates descendible by the rules of primogeniture was 
possible because partition of such property could not be 
cldimed, their Lordships perhaps failed to appreciate this 
possible foundation of family co-ownership. They might have 
given the holder full right, yet might have found co-ownership 
in the estate, had they only appreciated this view of Rosmini. 
“Whoever,” Rosmini says, “has full property right in some- 
thing over which another person has a relative property right, 
can use and consume the thing to a definite and reasonable 
extent. If there is co-ownership, which is an association 
between him who has a full right and him who has a relative 
right, the first must use it for the purpose of the co-ownership 
and society. To the absolute owner, that is, to the head, 
belongs the decision of what are necessary or useful expenses 
of the family according to the norm of a wise control. The 
nature of relative property being what it is, and this right of 
property not being limited except in relation to a full owner, it 


t 


1 Miraglia, p. 746, 
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follows that he has a right above all Sa persons to its use 
and control; and that upon the death of the ftll owner these 
goods beco his absolutely.” ? From this,/according to 
Rosmini, follows the right of the relative owners .to demand 
that the property must be so placed by the full owner that at 
his death there may be no difficulty in distinguishing it so that 
the relative owner may succeed to it. Intestacy indeed would 
be the rule in such cases; but certainly partibility may have 
nothing to do with it. 

Family ties and family property are indeed usually consi- 
dered from the point of view of successive generations and of 
inheritance, as such questions seem to be the invariable conco- 
mitants of the relation. In ancient life however the principal 
fact governing these relations was not the disruption of the 
family organization, but its continuity ; and there was indeed no 
compelling reason for dissolving it in connection with the death 
of a particular member, even if the member in question happened 
to be the ruler or manager of the concern. The persistent 
maintenance of corporate units is not an unfamiliar fact even in 
our own days. The State, the Church, a Corporation, a teach- 
ing institution. can go on, and there is hardly any inherent 
reason for treating the combination of persons and things con- 
stituting a household unit in a different way. Every partition 
and dismemberment is bound to produce some loss and disloca- 
tion, and while such losses have to be incurred now-a-days in 
order to satisfy the claims of individuals, the natural bent of 
ancient Aryan custom was in the direction of keeping up the unity 
of the household even at the cést of curtailing individual tenden- 


cies.” 


*  Lbid, P. 747: 

2 I would again draw your attention to “ Gaja Kacchapa ” story 
given in the Mahabharata, Adi Parva, Chapter XXIX. Partition has 
‘already begun to be legal; yet it was not what the public opinion 
approved of, 
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Partibility thus need net be a necessary incident of co- 
Partibility, not Ñn ownership. Co-ownership can exist and yet 
essential incident of the custom of impartibility and single succes- 
oo-ownership. : 
sion can grow. Judges of our courts have 
however thought differently, and in an examination of the deve- 
lopment of the primogenitary rules we can hardly afford to 
ignore this Judge-made law. 
We shall begin with the question as to the nature of the 
Impartible estato, it EStAtE taken by the primogenitus : whether 
the absolute property the estate is, in his hand, a separate estate of 


of the holder thereof, ; , , 
his which would descend to his heirs, or 
whether it is only an estate in which other members of the 


family shall have co-ownership, and as such, on his death who- 
ever takes, will take his own property, will have his own relative 
rights developed into a fuller one. For this purpose we begin 
with the case of Katama Natchier vs. Srimut Rajah Moottoo 
Vijaya Raganadha Bodha Goroo Swamy Perya Odaya Taver.! 
This case was decided in 1863 and the subject-matter of 
. the dispute was the Zemindary of Shivaganga 
aso Shivaganga in Madras which was in the nature of a prin- 
cipality and capable of enjoyment by only one 
member of the family at a time. ‘‘ This Zemindary was created 
in the year 1730, by the then Nabab of the Carnatic, in favour 
of one Shasavarna, on the extinction of whose lineal descen- 
dants in 1801, it was treated as anescheat by the East India 
Company which had then become possessed of the Sovereign 
rights of the Nabab of Karnatic,and was granted by the Madras 
Governinent to Gourivallabha Taver. He had an elder 
brother named Oya Taver, who predeceased him, dying in 
1815.” Gourivallabha died in 1829. He had seven wives, of 
whom three only survived him. Of the deceased wives, the 
first had a daughter (since dead) who left a sonnamed Vadooga 
Taver; the second had a datfghter named Blfootaka Natchiar ; 


1 The Shivaganga Case, 9 M.LA. 539. 
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the third had two daughters Kota Natchiat and Katima 
Natchiar; and the fourth was childless. Oya Taver, the 
brother, left three sons, of whom the eldest was named Moottoo 
Vadooga. “The rule of succession to the Zemindari was 
admitted to be that of the general Hindu Law prevalent in that 
part of India, with such qualifications only as flow from the 
impartible character of the subject.” Their Lordships of the 
Judicial Committee’ laid down as incontestable propositions 
that if the Zemindar at the time of his death, and his nephews 
were members of an undivided Hindu family, and the Zemin- 
dari, though impartible, was part of the common family pro- 
perty, one of the nephews was entitled to succeed to it on the 
death of his uncle. If, on the other hand, he was separate in 
estate from his brother's family, the Zemindary ought to have 
passed to one of his widows, and failing his widows, to a 
daughter, or descendant of a daughter, preferably to nephews 
following the course of succession which the law prescribes for 
separate estates.” Gourivallabha’s widows and daughters 
advanced a third question, namely that even if the Zemindar 
be assumed to be generally undivided in estate with his brother’s 
family, this Zemindary was his self-acquired and separate pro- 
perty, and as such was descendible, like separate estate, to his 
widows and daughters. Upon this view of the law the question 
whether the family were divided or undivided becomes immateria] 
and the only material question of the fact would be whether the 
Zemindari was to be treated as self-acquired separate property 
of Gourivallabha or not.’ The*points for decision in this case 

were marked out by Lord Justice Turner as follows :— 
First: Were Gouri Vallabha Taver and his hrother Oya 
Taver, undivided in estate, or had a partition taken 

place between them ?* 


1 Judgment was delivered by Lord Justice Turner. 

3 Page 589. ' 

8 The case has a complicated previous history. Seeg M.LA., 
PP. 590-594" 
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Second: If they were undivided, was the Zemindari the 
selfSacquired and separate property of Gourivallabha 
Taver? And if so, 

Third: What is the course of succession according to the 
Hindu Law of the South of India of such an acquisi- 
tion, where the family is in other respects an undi- 
vided family ? 

The finding was that there was no partition as alleged. 
But the answer given to the second question was in the affirma- 
tive." - Their Lordships conceived that that was “ the necessary 
conclusion from the terms of the grant and the circumstances 
in which it was made.” Their Lordships then discussed the 
rule of succession in cases like this and found that one member 
of a joint family may have separate property which would 
descend to his heirs and “according to Hindu law there need 
not be unity of heirship.” 

Though the actual decision in the case was given on the 
finding that the Zemindari was the self-acquired property of 
Gourivallabha, the rule that their Lordships laid down as the 
the two incontestable propositions of law deserves our special 
attention. 

Next we shall take up Zhe 7ipperah case? which was 
decided in 1869 and the judgment of their 
Lordships of the Judicial Committee was 
delivered by the Right Hon. Lord Chelmsford. The family 
here was governed by the Dayabhaga law. The suit was one 
in the nature of an ejectment brought by the appellant, the 
half-brother of the late Rajah of Tipperah, Essanchunder, 
against the respondent, Beerchunder Thakur, the uterine 
brother of Essanchunder and against others to recover a very 
valuable Zemindari, being that part of the Royal possessions 


The Tipperah case. 
¢ 


1 9 M.IA., p. 606. 
2 Neelkristo Deb Burman vs. Beerchunder Thakoor and ors, 12 M. 


J. A. 523. 7 
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of the Ra,ah of Tipperah which. lies within the, Indian Terri- 
tories of the British Crown. The Rajah of Tirperah, though 
in respect of these lands subject to the laws and Courts of 
British India, was in fact an independent prince with a consi- 
derable territory known as the Tipperah Hills, and as the title 
to the Zemindary and to the Raj was the same, the dispute 
respecting the former involved a question of the right of succes- 
sion to the Musnud or Throne of the independent Principality. 
The Respondent Beerchunder Thakoor had been acknowledged 
by the British Government as de facto Sovereign of Tipperah, 
but this acknowledgment had been regarded in the Court 
below as determining nothing more than his present actual 
possession of the throne. 

After Essanchunder’s death, Beerchunder Thakoor claimed 
and obtained the Throne, his claim being based on his appoint- 
ment as Jubraj by Essanchunder. The questions to be deter- 
mined in the case were as follows :— 3 

First, had Essanchunder Manickya the power of appoint- 
ing Beerchunder Thakoor as Jubraj in preference to the 
appellant ? 

Second, did he in fact so appoint Beerchunder Thakoor ? 

Third, supposing there was no valid appointment of Jubraj, 
who was entitled to succeed to the Raj and the Zemindary 
in question ? Admittedly the right of succession to both the Raj 
and the Zemindary is governed not by the general law, ‘but by 
Koolachar or family custom. There were several prévious 
litigations ' in the family in which the question as to this custom 
was much agitated, and those cases established that, according to 
the custom, the reigning Rajah should name a Jubraj and Burra 
Thakoor, of whom the first was to succeed to the throne, and 
the latter to the office of Jubraj. It was however contended 


i See Rawigongs Deo vs. Doorgamunes Jubraj,1 S. D.A. Refs, 270. 
Urjun Manic Thakoor vs. Ramgunga Deo, 2S. D. A, Rep. 139. 
Ranee Soomitra vs. Ramgunga Manick, S. D. A. Rep. 40. . 


56. 
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by the appellant | that if Essanchunder appointed a‘Jubraj he 
was bound to‘xppoint the appellant, partly by the family cus-. 
tom, he being the eldest living member of the class out of which’ 
alone a Jubraj could be selected, and partly by the expressed wish 
of his predecessor. The Respondent contended that the choite 
of the reigning Rajah, at least within a certain class, was abso- 
lutely free and could not in any way be controlled by the wishes. 
of a former Rajah. 

The first question which their Lordships decided and which 
in their opinion was alone sufficient to dispose of the appeal 
was “assuming that no valid title to the office of the Jubraj 
had been conferred on the respondent, Beerchunder Thakoor, 
who shall be heir to Essanchunder ? ” The plaintiff was senior in 
years to Beerchunder, but was half-brother of Essanchunder, 
Beerchunder being Essan’s whole brother. By the general 
Hindu law of the Dayabhaga School Beerchunder would be 
the heir in preference to his half-brother in an ordinary property. 
The question is whether this law would apply to impartible 
estates like the one in dispute ? 

Their Lordships in course of discussions of this question 
observed as follows :—“ The normal state of every Hindu family 
is joint. Presumably such family is joint in food, worship and 
estate. In the absence of proof of division, such is the legal 
presumption ; but the members of the family may sever in all 
or any ‘of these three things. The family in which a title'to a 
kingdom exists in one member follows this general law, but it 
follows it in part only. For the succession to a kingdom is an 
exception to it from the very nature of the thing, the family 
may have property distinct from that to which a sole heirship 
belongs, and may continue joint ; still when a Raj is enjoyed 
and inherited by one sole member of a family, it would be tọ 
introduce into the law, by judicial construction, a fiction involv- 
ing also a contradiction to call this separate ownership, though 
coming by inheritance, at once sole and joint ownership and so 
to constitute a.joint ownership without the common incidents 
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of co- parcénership. The trath is, the title to the throne and 
the royal lands is, as in this case, one and th? same title; 
survivorship cannot obtain in such a possession from its very 
nature, and there can be no community of interest; for claims 
to an estate in lands, and to rights in others over it, as to 
maintenance, for instance, are distinct and inconsistent claims.- 
As there can be no such survivorship, title by survivorship, 
where it varies from the ordinary title by heirship, cannot in 
the absence of custom, furnish the rule to ascertain an heir to a 
property which is solely owned and enjoyed, and which passes 
by inheritance to a sole heir.” After this their Lordships cited 
the Shivaganga case ' and quoted from its judgment where the 
various principles of succession in Hindu law were discussed.* 

Thus in the Tipperah case, the Judicial Committee were 
of opinion that “a Raj inherited and enjoyed by one sole mem- 
ber of a family” would be separate property of the present 
holder; and in their opinion “ it would be to introduce into law 
a fiction involving also a contradiction, ¢o call this separate 
ownership, though coming by inheritance at once sole and joint 
ownership and so to constitute a joint ownership without the 
common incidents of the coparcenership.” Their Lordships’ 
opinion in this respect does not in any way seem to have been 
influenced by the consideration that the family was governed by 
the Dayabhaga law. The discussion was quite general and 
their Lordships made it clear by saying “ Survivorship cannot 
obtain in such a possession from its very nature, and there can 
be no community of interest.” 

According to this view Impartibility and Single Succession 
of an estate would admit of no jointness and coparcenary in it 
and this will .be so whether the estate came down from the 
ancestors or was granted to the holder himself. But the 


oo l. A, 539: 
' lbid at p. 610. 


444 THE LAW OF PRIMOGENITURE 


Shivaganga cage clearly contemplated the possibility of ances- 
tral impartiblé, estate where succession would be by SsUurVIVOI- 
ship and similar possibility was also ais acs in Jowala 
Buksh vs. Dharum Singh." he 

In the same year Raja Suraneni Venkata. vs. Raja Sirain 
Lakshma Vankama Row, went from Madras, . and. the -judg- 
ment of the Judicial Committee was delivered by Sir James- 
Colvile. The Zemindary in this case was found to be partible. 
But Sir James Colvile explained the Shivaganga case in order 
to clear up some misapprehension. The court below in the 
present case said, “If it (the Zemindary) was not partible, and 
the brothers were, as the plaintiff contends, undivided at the 
brother’s death, the widow would according to the decision 
of the Privy Council in the case of Katama Natchier vs. the 
Rajah of Shivaganga (9 Moore’s Indian Appeal 529), be en- 
titled to the whole estate, so that, whether the plaintiff’s own 
view, or that which we have taken here, is correct, the plaintiff 
isnot entitled to succeed in this case.” Referring to this 
passage Sir James Colvile said, “ Now, that seems to proceed 
upon a singular misapprehension of the effect of the Shivaganga 
case. It is immaterial, as I said before, to the decision of this 
case, because it is admitted that the Zemindary was not impart- ` 
ible ; but the Shivaganga case was this: the family was shown 
to be undivided, but the impartible Zemindary was shown con- 
clusively to have been the separate acquisition of the person 
whose succession was the subject of dispute.’ The ruling of 
this court was that in that case the Zemindary should follow 
the courSe of succession as to separate property, although the 
family was undivided ; but if the Zemindary had been shown to 
have been an ancestral Zemindary as in this case, the judgment 
of the Board would no doubt have been the other way.” 


2 lo MLA. 5t: 
t 1g MLA. 113. 
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Certainly the Shivaganga case contemplated, the possibility 
of an impartible estate being the joint family. property, the 
succession to which would under the Mitakshara “law be governed 
by the survivorship rule. It will be noticed that in this respect 
there was a real conflict between the Shivaganga case and the. 
Tipperah case,—the latter, as we have already noticed, seemed. 
to decide that impartibility’ meant separate ownership and as 
such did not admit of jointness and of the application. of -the 
rule of survivorship. It may be noticed here that the Tipperah. 
case was decided by a Board consisting of Lord Chelmsford, 
Sir James Colvile, Sir R. Phillimore and Lord Justice Selooyn. 
And so Sir James Colvile, who explains the Shivaganga case 
now was a party to the decision in the Tipperah case.. In the 
next year ' Sir James Colvile again had occasion to explain . the 
Shivaganga case, and he stuck to his previous view. The occa- 
sion arose when the question as to the succession to a Mansub- 
dary Talook held by a joint Hindu family under a grant from 
the Zemindar came up for decision. By the custom of the 
family, the Talook was impartible and. descendible to a single. 
heir. One of the members of the family took forcible posses- 
sion of the Talook and refused to pay the. Zemindar’s revenue. 
He was ousted from possession by the Zemindar by the aid of 
another member of the family, whom the Zemindar recognised 
and put in possession, and afterwards entered into an agreement 
with him to pay the revenue. The finding was that therd was no 
division of the family. The appellant in this case argued that 
the estate in question being impartible, must, from its very 
nature, be taken to be separate estate, and consequerttly that, 
according to the decision in the ‘Shivaganga case,’ the. 
succession to it is determinable by the law which regulates: 
the succession to a separate estate, whether the family be. 
wine or undivided. = James Come said, “s Tie authority, 


1 Stree Rajah Yanamulå Venkayamah VS. de Rajah ee, 
Boochia Venkondra, 13 M.LA. 383. ° ° f 
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invoked, however, affords no ground for this argument. -The 
decision in the ‘Shivaganga case’ will be found to proceed 
solely and expressly on the finding of the court, that the 
zemindary in question was proved to -be the self-acquired. 
and separate property of Gowary Vallabha Taver. It 
assumes that if this had not been so, the decision would 
have been the other way.”......“‘It is, therefore, clear, that 
the mere impartibility of the estate is not sufficient to make 
the succession to it follow the course of succession of separate 
estate. And their Lordships apprehend, that if they were to 
hold that it did so, they would affect the titles to many estates 
held and enjoyed as impartible in different parts of India.” 

It i is very unfortunate that on neither of these two occa- 
sions notice of their Lordships was drawn to the dictum so 
clearly expressed in the Tipperah case. There was a clear 
conflict of dicta and the only way in which we may make an 
attempt at reconciliation would be to find out some distinctive 
featyre in the fact that in the Tipperah case the question in- 
volved the rule of succession to a Raj which was more of the 
rature of an office than a landed property, while in others the 
question of succession to extensive landed property .was before 
the Court. Besides in the Shivaganga case there were properties 
other than the impartible estate to determine the status of the 
family. 

The conflict was brought to the notice of the Court in 
1872, in Maharani Hiranath Koer vs. Baboo Ram Narayan 
Singh! in which the right of succession to the Raj and zemindari 
of Ramghur in Chota Nagpur left vacant by the death of 
Trilokenath, the infant son of the last Maharaja Ramnath 
Singh Bahadur, was in dispute. The plaintiff alleged in his 
plaint that the zemindari of Purgunna Ramghur was acquired 
by. the common ancestor, Maharaja Téj Singh Bahadur, after 
— ea in 1774 it descended to a _ eldest ; son Maharaja 


l 9 B.L.R. 274- 
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Paresnath Singh. . In a prior litigation betweerr the members 
of the family * the Court of Sudder | Dewany declared the pro- 
perty to be indivisible. The question in the present case was 
whether a female can succeed tu a Raj. Markby, J., who sitting 
with Jackson, J., heard the appeal at the first instance, 
referred to the Shivaganga case as an instance of a woman 
succeeding to a Raj and observed that between impartibility and 
the exclusion of females, there is no connection whatever. The 
judgment in the appeal under Cl. 15 of the Letters Patent 
was delivered by Couch, C. J., who pointed out that “it is 
not upon the impartibility of -the estate, but upon the family 
being undivided, and the law of succession to ancestral 
undivided: property, that the exclusion of females rests.” In 
answer to the contention that the impartibility meant sepa- 
rate property of the holder, his Lordship admitted that the 
decision in the Tipperah case would really support this con- 
tention. But Couch, C. J., preferred to follow the dictum in the 
Shivaganga case saying, ‘‘ But ina later case, we find their 
Lordships adhering to the law laid down in the earlier case.” 
‘His Lordship admitted that there was a real conflict and the 
conflict was irreconcilable.’ This was in 1872. 


In 1875 Chintaman Singh vs. Nowlukho Konwar è went 
up to the Privy Council and their Lordships 
of the Judicial Committee referred,to and 

. approved of this decision of Chief Justice 
Couch in Maharani Hiranath Koer’s case. It was held 

that where the family to which ancestral property, held in 

the peculiar manner of impartibility belongs is subject to 
the Mitakshara law and the property is not separate, the 


Ohintaman os, Now: 
lukho, 


t! Koonwar Boodh Singh vs. Seonath Singh, 2 Sel. Rep. 92. 
23 gBLR, P. 324. 
8 1 Cal. 153=21 A. 264=24 W.R. 255. 

(See the High Court decision in 20 W.R. 247). 
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succession, in the event of a holder dying without mile issue, 
is given to thetnext collateral ‘male heir in preference to the 
widow or daughters of the deceased holder. It was further 
held that the fact that an estate is impartible does not imply 
that it is separate, and so to be governed by the law applicable 
to separate succession. Whether the general status of a 
Hindu family be joint or divided, property which is joint will 
follow one, and property which is separate will follow another 
course of succession.’ In 1878 in Sivagnana Tevar and another 


í ? 

T view of the actual facts of the case however this was APS 

an obiter. 
.. It will be found from the facts as reported in H. C. Judgment that 
the decision of this case turned upon one and only one thing, e.g., as to 
the existence of a custom “ which operates to prevent all females from 
taking and enjoying any portion of the family property, even to the 
extent of creating an inability to take that which was the separate 
Property of her deceased husband.” 

*(20 W. R., p. 248, para. 3, col. 1, for pleadings.) 

The. subject-matter of dispute was (1) the Talook Gangore, and 
impartible estate and (2) some other property left by the last incum- 
bent, Runjeet Singh. 

_ The Subordinate Judge found that with regard to mo No. 1 
the plaintiff had made out his title to succeed to it under the family custom 
as expressed in the deeds of 1832, i.e., the custom excluding females from 
successien. As to property No. 2 he held that it was not governed 
by the said customs, that the family was divided and that it devolved 
ünder the ordinary law of succession on the widow. 

(1 Cal., p. 155, 2nd para., and 20 W. R., p. 251, Cal. 1, 3rd para.) 

Taksimnama, see 20 W. R., p. 250. 

: The widow appealed as against (1). No cross-appeal by plaintiff, 
Re (2), i.e. the finding of separation, it was not challenged. 

The H. C. wholly dismissed the suit on the ground that,— | 

(1) The custom as alleged was vague and indefinite (20 W.R.P. 
248, para. 3), that it was never a custom in derogation of the law but 
merely a usage of the family (p. 250, Cal. 4, para. 5). | 

(2) That there was certainly no evidence in this case tending to 
establish any custom of the kind (p. 248, para. 3) and that, “ in as much 
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as the custom restrictive of the widow's right to succeed het husband, has 
not been made out by the evidence in this case, it follows‘that the plaintiff 
fails to make out his right to Gangore.” (20 W.R., p. 251, 2nd para.) 

‘(3) That the custom of female exclusion not having been proved, 
succession depended as to whether there was separation or not (p. 248, 
Cal. 2, top). . 

(4) That “in view of the peculiar circumstances affecting the rela- 
tions between collateral members of such a joint family as this, with the 
member who is in actual possession of the impartible property, the 
courts of justice when called upon to consider a question such as that 
which is before us, ought to be satisîed upon comparatively slight 
evidence that a separation had actually taken place.” 

(5) And that, separation being proved Gangore as well as Purmes- 
surpore property was the separate property of Runject Singh when 
he died and devolved upon his widow, the defendant. 

Thereupon Chintaman appealed to the Privy Council. 

The Privy Council (1 Cal. 153)— 

(1) agreed with the decision of the Subordinate Judge as to the 
construction of the family custom as set out in the deeds of 1832 (p. 
162, top) and held that 

(2) the Taksimnamas of 1832 indicated “what the family under- 
stood to be the custom” (p. 159, bottom) and that “ the real effect of that 
definition of the custom was that the property was ancestral property, as 
it was held by a special custom by one person at a time, according to the 
rule of primogeniture, with a proviston that where the direct male line 
failed it should then go over to the collateral lines” and that (p. 162, 
t Cal. ) j 

(3) “ the partition which took place in 1832 of the other property 
cannot be held to have affected the character or the mode of descent of 
this property as thus defined.” (P. 162.) 

Consistently with this finding, their Lordships did not mach enter 
into the question of separation though they found “that there has 
been to some extent a separation of this family ” (p. 161). The question 
of jointness or separation was immaterial because even though there 
was separation, the collateral members possessed a further right 
under the custom and in derogation of the law, e.g., “© when the direct 

male line failed, it should then go over to the collateral lines ;” in other 
words, a right to succeed by virtye of the custom of female. exclusion, 
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vs. Peria Sam! a question relating to the Poliam of Padamattur, 
an impartible Zemindary descendible by inheritance according 
to the custom of primogeniture, went up to the Judicial 
Committee for decision. The Poliam having passed on the 
death of their father to the eldest of the three undivided 
Hindu brothers, the eldest brother executed, in 1829, an instru- 
ment appointing his second brother to be zemindar of the 
Poliam ; this second brother died in 1835 and was succeeded 
by his_ only son Dhorai Pandiam, who died in 1861, leaving 
a widow but no son. S, a son of the eldest brother above 
referred to instituted a suit in 1837 to recover certain villages 
belonging to the Poliam Zemindary from defendants in 
possession and claiming as purchasers for value from D. Sir 
James Colvile delivered the judgment of the Judicial Com- 
mittee in course of which he said, “ It may be desirable, 
before their Lordships approached the direct question to be 
decided, briefly to recapitulate some of the facts relating to his 
estate. Oiya Tevar, the then Zemindar of Padamattur, died in 
1815. He was succeeded by his eldest son Muttu Vaduga. 
That person had two brothers, and therefore, whether Oiya 
Taver were previously joint with his brother Gouri Vallabha, the 
Istimirar Zemindar of Shivaganga, in respect of Padamattur or 
not, the latter estate must be taken to have descended to Muttu 
Vaduga as ancestral estate, so far as was consistent with its 
impartible character, with his two younger brothers, the latter 
taking such rights and interests in respect of maintenance and 
possible rights of succession as belong to the junior members 
of a joint Hindu family in the case of a Raj or other impartible 
estate descendible to a single heir. Hence there can be no 


Then their Lordships on a true construction of the deeds of 1832 and 

the compromise of the suit of 1852, came to the conclusion that the 

effect of those acts did not aniount toa waiver of this right under bad 

custom, #.¢., the right to succeed even though separate. 
t LLR.1 Mad. 3ia=5 LA. 6152 CLR. R}. 
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doubt that! the estate though impartible was, yp to the year 
1829, in a sense, the joint property of the joint family of: the 
three brothers.” In this case also Sir J. Colvile clearly indicated 
the possibility of the impartible estate being joint family property 
and approved of the decision in the Shivaganga case. | 

In the same year Sir B. Peacock who delivered the judg- 
ment in Doorga Persad Singh vs. Doorga Konwari,' intimated 
that “the impartibility of the property does not destroy its 
nature as joint family property or render it the separate estate 
of the last holder so as to destroy the right of another member of 
the joint family to succeed to it upon his death in preference 
to those who would be his heirs if the property were separate. 
The tule upon this subject was stated in the Shivagunga case.” 
The dictum in the Shivaganga case was thus again confirmed 
by the Judicial Committee. | 

It would be better to notice one passage in this judgment 
which says : “ In the present case there are other members of the 
joint family nearer in degree to the deceased Gurbh Narain 
than the present plaintiff and who, in the absence of family 
custom, might be entitled under the ordinary Mitakshara law to 
succeed to the estate, assuming it to be joint family property.” 
I refer to this passage only to show that it was not yet thought of 
by the courts of Law to apply the rule of primogeniture in col- 
lateral succession by survivorship. Raja Ram Narayan vs. 
Partum,® was decided by the High Court of Calcutta in 1873, the 
suit being for khas possession of Ruttonpore and other mauzas in 
pergunna Gundhose after setting aside certain alienations made 
by Rajah Mahendranath Singh, father of the plaintiff,°on the 
ground that, according to the Mitakshara law and the 
custom of primogeniture which was prevalent in the family, 
the plaintiff's father had no right to alienate, and that 


1 LL.R. 4 Cal. 190 (P.C.). Sir J. Colvile was also — 59 A. 
£49 =3 C. L.R. i. : 
3 11 B. L. R. 397. (Phear and Ainslie, JJ.) 
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therefore the. plaintiff, as the eldest son and born during the 
life-time of his father, was entitled to recover possession. It 
was found in the case that “the property in question had 
descended to the plaintiff's father from his father and so it was 
in his hand an ancestral property as distinguished from a self- 
acquired property ; and its incidents and the rules which would 
govern its descent, would therefore be those prescribed by the 
general law of the land in that part of the country, namely, by 
the Mitakshara law, excepting so far as that might be controlled 
or overriden by the operation of an established custom or other 
special authority. And in the absence of any such exceptional 
disturbing force, one of the incidents of ancestral property in 
the hands of the father would be that he would have no power 
of alienation or of encumbering as against any members of the 
family, who were joint with him in respect of his property.” 

I shall here mention one case which has gained much 
notoriety through an error of Lord Macnaghten. I mean 
the case of Naragantı Achammagru vs. Nayanivaru,' decided 
by*the Madras High Court in 1881 in which it was stated : 
“Where property is held in coparcenary by a joint Hindu 
family, there are ordinarily three rights vested in coparcenary— 
the right of joint enjoyment, the right to call for partition and 
the right to survivorship. Where impartible property is the 
subject of such ownership, the right of joint enjoyment and the 
right of partition as the right of an undivided coparcener, are 
from‘the nature of the property incapable of existence. But 
there being nothing in the nature of the property inconsistent 
with theright of survivorship, it may be presumed that right 
remains.” Their Lordships of the Madras High Court who 
heard this appeal referred to the Tipperah case and observed 
that “the ruling therein given appeared to be in conflict with 
rulings of the same eminent tribunal in cases that have arisen 


! 1,L.R.,4 Mad. 250 (Sir Charles ‘Turner, Kt., Chief Justice and 
Mr. Justice Muthusami Ayyar). 
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in the Presidency and which we are unable to reconcile with 
the ordinary law of Southern India and, Benares respecting 
impartible property of a joint family.” They? further observed 
as to the nature of the impartible estate that “separate posses- 
sion but not separate ownership is the characteristic of the 
property, which although impartible, is ex hypothesi joint. 
Co-ownership, which is the cause of survivorship, was held not 
to exist in the case of the Tipperah Raj. We could have 
hesitated to express an opinion at variance with that ruling, if 
we could find no support for our views in a ruling which is 
equally imperative on us, and from which, in the Tipperah case, 
their Lordships had no intention to dissent.” The Shivaganga 
case was then cited in support. 

In this case it was further held that “when impartible 
property passes by survivorship from one line to another it 
devolves not necessarily on the coparcener nearest in blood, but 
on the nearest coparcener of the senior line. Texts which 
recognize the right of primogeniture recognize also the superior 
right of brethren in the order of seniority—Mitakshara, 183.” 
Here was then a clear pronouncement, though not by the 
Judicial Committee, that though partition could not be demanded 
that would not exclude the possibility of coparcenary in the 
estate. Then in 1884 Rajah Rup Singh vs. Rani Baisini' went 
up to the Judicial Committee and it was again declared that 
‘Can ancestral estate, even though impartible, is not the separate 
or self-acquired estate of the single members upon which it 
devolves, so long as the family continues joint.” The judgment 
of Sir Richard Couch in the case of Maharani Hiramath Koer 
vs. Ram Narayan Singh was approved of and Chintamun Singh 
vs. Nowlukho Konwari? was declared as correctly decided and 
a binding authority. The Shivaganga case as well as the 
Perisami case was also cited with approval. 


! 7 All. r=r1r I. A, 149. 
? 21, A.263=1Cal, 153. 
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So, with the exception of the Tipperah case, cojtarcenary 
in the impartible estate was not deemed impossible, and as we 
have already noticed such coparcenary is not juristically 
inconsistent with impartibility. ' It is said that from its very 
nature a judge-made law cannot override any established 
principle of judge-made law.’ It seems to have been declared 
as an well-established principle by several successive decisions 
that coparcenary in impartible property is not an impossibility 
and we shall next see how this view was discarded by later 
decisions of the same Board. | 

Sartaj Kuari vs. Deoraj Kuari? marks the beginning of the 
second stage in the history of the subject. 
The case came up for decision before a Board 
consisting of Lord Fitzgerald, Lord Hobhouse, Sir B. Peacock 
and Sir R. Couch in 7888 and the judgment of the Committee 
was delivered by Sir R. Couch, the Judge who decided 
Maharani Hiranath Koer’s case in 1872. The question in the 
appeal was whether a gift of seventeen villages made by. the 
appellant Rajah Bhawani Ghulam Pal on the 18th February, 
1887, to the appellant, Rani Sartaj Kuari, his younger 
wife, was valid. Plaintiff was Bhawani Gholam’s son by 
another wife, Lal Narindar Bahadur Pal, minor, through his 
mother and guardian. The villages in question formed part of 
the hereditary and impartible Raj estate in the possession of 
the Raj. of Mahauli and plaintiff's claim was based on the 
ground that, by Hindu Law and usage, the Rajah hadno power 
to alienate any part of the Raj estate. 

The “estates, which were considerable, lay in the parganas 
of Tanda and Akbarpur, Fyzabad, in the Province of Oudh, and 
Mahauli and Rasalpur in the district of Basti, in the North 
Western provinces. Some 300 years ago two brothers, named 
Alakdeo and Tilakdeo, Surajbansi Rajputs, coming as they 


ete Kuari's case. 


Dicey, Law and Public Opinion, p. 486. 
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alleged from Kumaun, invaded the locality ì in which the property 
is situated, and killing one Kaulbil, the then Rajbhar, appro- 
priated his lands and made them the nucléus of the present 
Raj. Subsequently for services rendered or for some other 
‘reason, they obtained from one of the Delhi emperors the title 
of ‘ Pal’ which has now for a long course of years been attached 
to the family. Admittedly the Raj or estate was impartible and 
subject to the rule of succession by primogeniture. The family 
was governed by. the Mitakshara law. 

In this state of affairs High Court held that in the absence 
of any custom to the contrary, the plaintiff and his father being 
Hindus and members of a joint’ Hindu family, and as such 
subject to the law of Mitakshara, the estate pertaining to the 
Raj of Mahauli must be regarded as joint family property in 
which he had an immediate interest and a right of succession 
as eldest son. The father therefore had no absolute disposing 
power over an estate which had some of the incidents at least 
of joint property. 

The Judicial Committee observed: “if there were no family 
custom, the Raja’s power over the estate would be governed 
by this law, and the gift in question would be valid. - But as was 
said by this Committee in the Tipperah case, 12 M. I. A. 542 

‘where a custom is proved to exist, it supersedes the general 
law, which, however, still regulates all beyond the custom.’ It 
is admitted that the Raj is impartible, and that there ifa custom 
of succession by primogeniture. The question how-far the 
general law of Mitakshara is superseded and whether the right 
of the son to control the father is beyond the custom is one of 
some difficulty.” 

The judgment then goes on: “The Judges: ‘of the High 
Court have quoted in support of their view passages from 
several judgments of this Committee. In all of them the 
question was as to the successipn to the property on the death 
of the Raja or Zemindar, and it was held that, for the purpose 
of determining who was entitled to succeed, the estate must be 
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‘considered as the joint property of the family. The saying in 
the Shivaganga case ‘the Zemindary though impartible, was 
part of the common family property ’ must be understood with 
reference to the question which was then before their Lordships.. 
The question of the right of an eldest son or other son to 
control the father did not arise in that case.” Their Lordships 
then reviewed Raja Yanumula Venkalyamah vs. Raja Yanumula 
Bochia ’ and found a clear expression of opinion that, though an 
impartible estate may be for some purposes spoken of as joint 
family property, the coparcenary in it which under the Mita- 
kshara law is created by birth does not exist. The passage 
which their Lordships quoted runs as follows: ‘ These grants 
by way of maintenance are in the ordinary course of what is 
done by a person in the enjoyment of a Raj or impartible estate 
in favour of the junior members of the family, who but for the 
impartibthty of the estate would be coparceners with him.” 

Their Lordships then relied on Baboo Beer Pertab Sahee 
vs. Maharaja Rajendra Pertab Sahee® in which the Judicial 
Committee upheld the exercise of testamentary power by the 
holder of an impartible Raj, saying that the foundation of the 
supposed restriction on the power of the father to make a will 
was the community of interest which the members of the family 
acquired by birth and ‘cessante ratione legis cessat et ipsa lex.’ 
Then their Lordships proceeded to observe: “The reason for the 
restraint upon alienation under the law of the Mitakshara is 
inconsistent with the custom of impartibility and succession 
according to primogeniture. The inability of the father to 
make an alienation arises from the proprietary right of the sons: 
‘Among unseparated kinsmen, the consent of all is indispen- 
sably requisite, because no one is fully empowered to make an 
alienation, since the estate is in common.’ ” § 


113 M. I, A. 333! : 
2 12 M.LA. 1 (The Hunsapore case). 
® Mitakshara, Ch. I, S. J. V. 30, 
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The ‘property in the'paternal or ancestral estate acquired 
by birth under the Mitakshara law is, in their Lordships’ opinion, 
so unconnected with the right to a partition that it does not 
exist where there is no right fo it. ‘In the Hunsapore case 
there was right to have Babuana allowance as there is in this 
case; but that was not thought to create a community of. 
interest which would be a restraint upon alienation. By the 
custom or usage the eldest son succeeds to the whole estate 
on the death of the father, as he would if the property were held 
in severalty. It is difficult to reconcile this mode of succession 
with the rights of a joint family, and to hold that there is a 
joint ownership, which is a restraint upon alienation. It is not 
so difficult where the holder of the estate has no son, and it is 
necessary to decide who is to succeed.” 

Their Lordships thus make an attempt at reconciliation of 
their own pronouncement with all previous pronouncements 
made by the same Board. In saying that coparcenary in 
impartible estate cannot exist they really override the principle 
of many prior decisions. Yet their Lordships thought they 
were only limiting the operation of the rule laid down by such 
previous decisions. If coparcenary would exist in such estates 
it would exist only for the purpose of succession, and their 
Lordships refused to carry the rule further than that. 

Seven years before Sartaj Kuari’s case Udday Adittya Dev 
vs, Jadublal Aditya Dev' went up to the Privy 
Council in which a question relating to the 
power of alienation of the present holder of the impartible 
Zemindari of Patkoom was raised and decided by the High 
Court of Calcutta in 1879; the extreme contention of the 
plaintiff was that the impartibility of the estate deprived the 
present holder of the power given toa father under the Dayabhaga 


The Patkoom case, 
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1 8 Cal. 199 (P.C) = =8, LA. 248 (The High Court decision is 
reported i in 5 Cal. 113). 
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law to alienate the estate ate his will. The conteħtion was 
averruled, it being held that the mere fact of the inipartibility 
af an estate, or rather the mere fact that the succession to a 
Zemindari is governed by the law of. primogeniture, does nat 
deprive the Zemindar of his ordinary right to alienate it, or any. 
portion of it, during his lifetime. 

= There could have been no question of any co-ownership in 
this case, it being one under the Dayabhaga law. But the prin- 
ciple laid down here was quite in keeping with that given effect 
to in cases prior to Sartaj Kuari’s case. 

Sri Raja Rao Venkata Surya Mahipati Ram Krishna Rao 
Bahadur vs. the Court of Wards, etc.—the 
First Pittapur case, decided in 1899—is the 
next case of importance. The suit was 
brought by the adopted son of the late Raja of Pittapur against 
the Court of Wards and the second respondent who is the 
minor son of the late Raja. The plaint stated that the second 
respondent was not the son of the late Raja or his wife ; it alsa 
disputed his title to succeed under any will left by the late 
Raja and alleged that a will said to have been made by him in 
favour of that defendant as his natural-born son contravened 
the contract made at adoption ; that the will was void by law 
and custom and that the properties dealt with by it were 
inalienable and could not pass by it. The really important 
questjon in the appeal was whether the Raya had power to 
alienate the impartible estate. Mayne in course of his argument 
referred to several early decisions * of the High Court of 


The First Pittapur 
caso. 


_1 Rajah Enoogunty Sooriah vs, Rajah Vencata Nealadry Rao, 3 

Knapp 1822, 27 note. 

Viswasu Ramaya vs. Vahidally Beg, Mad. Dec. (Sud, Ad.) (1849) 

l. 

i Sree Sree Ramachandra Sur Harishendana ws. Jaganads Gajapati 
(1861), Mad. Dec. (Sud. Ad). 162. ‘ 

Subbarayulu Nayak vs. Rama Reddi (1862), i M.H.C.R. 14l. 

Malavaraya Nayanar ys. Oppayi Ammal, ı M.H.C.R. 349. 
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Madras did urged’ that thëre was a custom cotexténsive With 
he province of Madras with regard to every impattible Zemin: 
dati, that a course of decisions had established a custom, —a long 
series of decisions not resting upon the Mitakshara law. Theit 
Lordships after a review of the cases referred to and of the’ 
case of Ramalakshmi Ammal vs. Sivanantha Perummal! over-’ 
ruled the contention and held that the alleged custom did not 
modify the law and had no force independently of thë law. 
Their Lordships followed the principle laid down in Sartaj 
Kuart’s case and upheld the power of alienation by will. 
Though out of the chronological order we yau better 
notice the Second Pittapur case? in this 
connection. It was a case decided by the 
Judicial Committee in 1918 and the judgment 
was delivered by Lord Dunedin. The appellant filed the suit 
against the Raja of Pittapur claiming maintenance on the 
ground that the Raj was the joint family property of himself, his 
father and the late Raja. The contention of the other side 
was that the plaintiff’s claim to maintenance not being based on 
any family custom nor on any special text of the Mitakshara, 
but on the theory that an impartible Raj is the property of the 
Coparcenary, is not tenable after the decision of Rani Sartaj 


The Second Pittapur 
case, 


Narayana Devu ws. Harischendana Devu, 1 M.H.C.R. 455. . 
Chintalapati Chinna Simhadriraj vs. Zemindar of Vizianagram, 2 
Mad. H.C.R. 128. | 
Syed Ali Sahib vs. Zemindar of Salur, 3 M.H.C.R. 5. 
Muttu Virancheti vs. Rani Kattama Natchiyar, 4 M.H.C.R. 463. 
Gavuride Vamna Garu vs. Ramandora Garu, 6 M.H. C.R. 93. 
Pareyasami vs. Saluckai Tevar, 8 M.H.C. R. 157. 
Beresford vs. Rama Subha, 13 Mad. 197. 
1 14 M.LA, 570. 
2 Rajah Ram Rao vs. Rajah of Pittapur, 28 C.LJ. 428 (P. C)=45 LA. 
148= 23 C.W.N. 173 (P.C).  , 
Board consisting of Viscount Haldane, Lord Dunedin, Lord Sumner, 
Sir John Edge and Mr. Ameer AÑ, 
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Kuari’s case. 'Eheir Lordships observed: “It is beyénd doubt 
that the decisions in the Madras Courts prior to the case of 
Rani Sartaj Kuari vs. Rani Deoraj Kuari embodied the theory 
that there was joint property in an impartible Zemindari, which 
only fell short of coparcenary because by custom partition 
was inadmissible. Itis needless to cite or examine authorities, 
as their Lordships do not apprehend that there is any doubt as to 
this statement being correct ’’............ bat ..But the 
decision of the Board which adi ale Lordships pe? that 
view no longer tenable. It settled that in an impartible Zemin- 
dari there is no coparcenary, and consequently no person exist- 
ed who as coparcener could object to alienation of the whole 
subject by the de facto and de jure holder. That judgment 
was followed and applied to this very Raj in the Pittapur case. 
The import of these decisions was in their Lordships’ view, 
correctly stated by Sir L. Jenkins in the case of Bachoo vs. 
Mankorebai:' ‘It has now been definitely decided that in 
impartible properties there is no coparcenary.’’ 

The case of Bachoo Harkison Das vs. Mankorebai above 
referred to was decided by the High Court of Bombay in 1904 
and in it the question was whether the adoption made by the 
widow of a deceased coparcener in a joint family under an 
authority to adopt given to her by her husband’s will was valid 
when, prior to such adoption, a posthumous son was born to the 
other co-parcener. There the property was not an impartible 
one ; but as cases? relating to such estates were referred to 


1 29 Bom. 51. 

3 Sri Raghunadha vs. Sri Brozo Kishore (1876), 3 I.A.,154=1 Mad. 199 
Surendranandan vs. Sailaja Kant, 18 Cal. 385. 

_ Naragunty vs. Vengama, g M.I.A. 66. 

_ The Shivagunga case, 9 M.I.A. 543. 

' The Tipperah case, 12 M.I.A» 523. 

` Stree Rajah Yanumulu vs. Stree Rajah Boochia, 13 M.LA. 333. 

= Chowdhery Chintamoni vs. Nowlukho, 1 L.A. 63. : 
Sir James Colvile was party in alf these cases. 
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their Lortiships had to dispose of those cases with the remark 
quoted above. 

The case that we are now going to notice simply followed 
these second ‘series of decisions and in a 
way closes the chain. I mean the case of 
Raj Kumar Basu Bishun Prakash vs. Maharani Jankikoer! 
which was a case in which the appellant claimed the Bettiah 
Raj basing his title upon the view that his branch of the 
family was joint with the family of the late Raja; and 
accordingly became entitled, upon the death of the last Raja 
without male issue, to succeed by the rule of coparcenary to 
the estate. Viscount Cave in delivering judgment observed : 
‘It is admitted that the Bettiah Raj is impartible, and it 
was decided in two cases before this Board, namely, in the 
case of Rani Sartaj Kuari vs. Rani Deoraj Kuari and again 
in the case of Raja Ram Rao vs. Raja of Pittapur that an 
impartible Zemindari is the creature of custom, and it is 
of its essence that coparcenary in it does not exist. It 
follows from those decisions that, even on the appellant’s 
view of the facts he cannot succeed in this appeal.” In 
arriving at this conclusion their Lordships thought it unnecessary 
to call on the Counsel for the respondents in the case, 
as the appellant “was faced from the beginning with a 
difficulty which he had not been able to surmount.” The 
difficulty referred to was the two cases cited. in the 
judgment. 

I shall next refer you to a few cases of this aul 

period where the old principle of coparcenary 
rg meg als %. was followed, and I shall first name Kachi. 
‘Kaliyana Rengappa Kalakka Thola Udayar 
vs. Kachi Yuva Rangappa Kalakka Thola Udayar.? In 1905 


The Bettiah Raj case. 
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Lord Macnaghten delivered judgment in this casé and his 
judgment was passed on an error that the decision ih Nara- 
ganti vs. Venkatachalapati! was a decision of the Judicial 
Committee. The litigation related to the title to a Zemindari 
known as the Zemindari of Udayarpalayam. The principal 
question raised was whether the Zemindari was partible 
or impartible. A further question was raised, namely 
that the appellant would be preferable heir even assuming 
the Zemindari to be an impartible one. Lord Macnaghten 
disposed of this question saying: “The first of these two 
questions ° is concluded by authority. It is settled in accord- 
ance with a ruling of this Board that when impartible 
property passed by survivorship from ome line to another, 
t devolves not on the coparcener nearest in blood, but on 
the nearest co-parcener of the senior line—a position held 
by the principal respondent in Naraganti vs. Venkatachalapati.” 

So Lord Macnaghten was clearly in error and his error 
greatly influenced his judgment on the point. In fact he 
gave no judgment on it as he thought it was concluded by 
authority while as a matter of fact it was not. 

Raja Jogendra Bhupati Hurrochandra Mahapatra vė. 
Nityananda Man Singh’ went up to the Judicial Committee 
for decision in which Sir R. Couch in delivering the judgment 
of the Jydicial Committee remarked: “Now it may be well 
first tq dispose of a point arising out of the fact that this 
is an impartible Raj, which it is admitted to be. According 
to the decision in the Shivaganga case which, as their Lord- 
ships understand, is not now disputed, the fact of the Raj 
being impartible does not affect the rule of succession. In 
cohsidering who is to succeed on the death of the Rajah, 


1 4 Mad, 250. 
? Meaning the last question given above. 
3 18 Cal., 151 (P.C.)=17 I. A 128. '. 
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the rules ‘which govern the succession to a æartible estate 
are to be looked at, and therefore the question in this case 
is what would be the right of succession, supposing instead 
af being an impartible estate it were a partible one.” This 
was in 1890. 

In 1896 in Muttuvaduganadha Tevar vs. Periasami Tevar,! 
Lord Hobhouse delivered the judgment of the Committee 
of which Lord Davey and Sir R. Couch were also the 
members. The appeal was dismissed with these remarks: 
“Their Lordships do not discuss the question of survivorship, 
because Mr. Cozens Hardy distinctly stated that he rests 
his claim not on survivorship between the plaintiffs and Dhoria 
Singa, but on the plaintiffs greater proximity to the true 
root of title. But on both points they express their agreement 
with the learned Hindu Lawyers,” who presided at the hearing 
of this case in the High Court.” The judgment of the High 
Court of Madras which was thus affirmed by the Judicial 
Committee decided several points of which decisions on the 
first, third and fourth issues raised in the case are important 
for our purpose.® The fourth issue related to the nature of 
the interest which the holder of an impartible estate had in 
it. It was contended that such interest was only a qualified one 
and consisted only in the right of management subject to appel- 
lant’s right to succeed to him on his death. This contention was 
overruled by the High Court saying that the holder was owner 
and not a mere manager. One other point was decided in 
this case which deserves our notice. In disposing of the 
fifth issue it was said, “ It is sufficient to state that nearness 
or remoteness of relationship to the Istimarar Zemindar is 
perfectly immaterial. As observed by the Privy Council 


! 19 Mad., 451 (P.C.)=23 I. A. 128. 
3 Meaning Muttusami Ayyar J. 
8 See 16 Mad. iP? 
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in Neel Krishto vs. Beer Chunder' and by this! Court in 
Naraganti Achama vs. Venkata Chalapati® it is the nearest 
in blood to the last male holder that is the proper heir, 
and not*the senior member of the whole group of agnates.’’ 
Then in the next year Sri Raja Lakshmi vs. Sri Raja Surya ° 
was decided by the Judicial Committee and Lord Davey in 
delivering judgment observed, “It will however be found 
that as between the appellant and respondent the question 
whether the zemindari is partible or not is of no importance. 
Even if impartible it may still be part of the common family 
property and descendible as such. The real question there- 
fore is whether it has ceased to be part of the joint property of 
the family of the zemindar. ” 

The Bettiah Raj case * is sometimes cited for the purpose 
but it does not decide any such thing as will 
appear from the judgment. On the accession 
of the East India Company to the Govern- 
ment of Bengal, Raja Jugal Kishore who then held under a 
zemindari the estates now known as the Bettiah Raj, together 
with two other pergannahs, Mailsi and Babra, offered resistance 
to the Company’s officers. Subsequently for the better manage- 
ment of the estate the Government decided to reinstate the 
Raja and to settle the rest on the predecessors of the appellant. 
When these arrangements were finally concluded about 
1790 A.D. the Raja had died and had been succeeded by his 
son Bir Kishore Singh. On these facts it was held in this case 
that the re-instatement of Raja Jugal Kishore’s heirs to a 
portion of his father’s estate was a direct exercise of sovereign 
authority and proceeded from grace and favour. It was there- 


The Bettiah Raj 
case, 


1 12 M. L. A. 523. 

3 4 Mad. 250. 

8 (1897) 20 Mad. 256 (P. C.J=24 I. A. 218. a 

4 ag Cal. 828: Ram Nandan Singh vs. Janki Koer. This was 
decided i in 1902=29 I. A. 178=7 C. W.N. 57 (P. C). of 
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fore ee ee ae property of Bir Kishorg Singh, though 
with all the incidents of the family tenure of the old estate as 
an impartible Raj. 

Next we shall look to Parbati Kunwar vs. Chandarpal 
Kunwar,’ which was a case under the Oudh Estates Act and 
was decided in 1909. Lord Collins in his judgment quoted 
with approval a judgment of the High Court of Madras ? which 
ran as follows: ‘‘ The first of them (z.e., the first principle) is 
that a rule of decision in regard to succession to impartible pro- 
perty is tobe found in the Mitakshara law applicable to partible 
property, subject to such modifications as naturally flow from 
the character of the property as an impartible estate. The 
second principle is that the only modification which impartibi- 
lity suggests in regard to the right of succession is the existence 
of a special rule for the selection of a single heir when there 
are several heirs of the sameclass who would be entitled to 
succeed to the property if it were partible under the general 
Hindu Law...... We have first to ascertain the class...... and 
we have next to select the single heir applying the special 
rule.” This was quoted by way of reply to the contention that 
evidence of a custom regulating succession to impartible estates, 
such as Rajs where the rule of gaddinashin prevailed, was 
altogether inadmissible on a question as to the custom of 
succession to a partible estate governed by the ordinary 
Hindu Law applicable to estates in list IV. 

Thakurani Tara Kumari vs. Chaturbhuj Narayan Singh : 
was decided by the Judicial Committee in 1915 and Sir John 
Edge in delivering the judgment found it as well de@ided law 
that the widow of the last holder of an impartible estate which 
descended by the rule of primogeniture was not excluded from 
the succession if her husband was in fact separated and died 
without issue male and if no custom which would exclude her 


1 10 C.L. J. 216= 36 L A. ne 
s 17 Mad. 316 at page 325. 
3 19 C.W.N, 1119 (P; C)= 42 L A. 192= 42 Cal. 1179. 
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from the succession was strictly proved. He further/held that 
persons living jointly with the holder for the time being of an 
impartible estate had no coparcenary rights in it and no 
tights which would entitle them to a partition of an impartible 
estate, and that the holder by alienating the estate could deter- 
mine any contingent interest that members of the joint family 
might have in it under the custom of Primogeniture. 

We shall have occasion to refer to this case again when 
discussing the question as to what would constitute separation 
in sucha family. Here it would be sufficient to mention that 
this case clearly contemplates the possibility of coparcenary in 
impartible estates. 

Similarly in Srimati Rani Parbati Kumari Devi vs. Jagadish 
Chunder Dhabal + which was decided in 1901 
it was held on the evidence that the family 
though located in Bengal was governed by the Mitakshara law 
and that under the Mitakshara law, the ancestral estate of a 
childless person passes, at his death, to his brother to the exclu- 
sion of his widow. So a coparcenary was recognized in such 
an estate. It was also decided that property purchased by a 
Zemindar, or by the Court of Wards on his behalf during minor- 
ity from savings of an impartible ancestral Raj is to be re- 
garded as his self-acquired property, unless an intention appears 
on his part to deal with it as a part of the Raj.’ 

When such was the state of the law, Baijnath Prashad 

vs. Tejbali® went up to the Privy Council and 
was decided by the Judicial Committee in 
1921. The decision has provoked a great deal of criticism. 


Dhalbhum case. 


Baijnath os, Tejbali. 


1 6C, W.N. 490 (P. C)=29 I. A. 82=29 Cal. 433. 

2 The last point once again came up for decision in Rani Jaga- 
damba vs. Wazir Narayan Singh and the decision was to the same 
effect. See 28C.W.N.98(P.C.)=501LA.1  , 
= 3 33 C.L, J. 388 (P. C.)=48 I. A, 195=43 A. 228, (Board 
consisting of Lord Dunedin, Lord eee Md. Ameerali and Sir 
Lawrence Jenkins). 
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Judgmerg of the Committee, was delivered by Lord Dunedin 
who after a review of all the previous cases summed up as 
follows: “It will be apparent from this long series of authori- 
ties that there are under the Mitakshara law only two possible 
lines of devolution and that the only test to be applied is, was 
there community or was there separation? The argument of 
the appellants would involve there being two tests, (1) Was the 
property joint or separate? and (2) If it was joint, was it an 
impartible raj? If this were right, there would have been no 
enquiry in the Shivagunga case whether the raj was self- 
acquired property or not. It would have been enough to 
take the admission that it was an impartible raj. The 
appellant’s argument, therefore, is entirely based on what was 
said in the case of Sartaj Kuari and the second Pittapur 
case which followed it.” 

‘Now if the whole subject were open it would probably 
have been better if the words ‘coparcenary’ and ‘copar- 
ceners’ had not been used....... ETENE It is necessary not 
to fasten the attention on the word ‘Coparcenary’ but 
rather to enquire what actually was decided in the case 
of Sartaj Kuari. Now what was decided was that in an 
impartible raj there was no restriction on the power of aliena- 
tion bythe member of the family who was on the Gaddi and 
was in possession, in respect of that there was no such right of 
co-ownership in the other members as to give them’a title to 
prevent such alienation. The right of the other members that 
was being considered was a presently existing right. The 
chance each member might have of a succession efferging in 
his favour was obviously outside the sphere of enquiry.” 

Then their Lordships quoted from Sartaj Kuari’s case 
where it approved and affirmed the general proposition laid 
down in the Tipperah case to the effect “When a custom is 
found to exist, it supersedes the general law, which however, 
still regulates all beyorfd the. custom” and observed that this 
was the keynote of the posttion, 
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Their Lordghips then observed, ‘The question howto select 
the head of the family in a joint family is part of the general. law. 
That the custom of impartibility does not touch it is shown by 
the long list of authorities above cited, and there is, in their 
Lordships’ view, no necessary logical deduction from the deci- 
sions in the Sartaj Kuari and the second Pittapur cases which 
forces them to an opposite conclusion.”’ | 

Professor sans ara has found fault with this dea 

P sion’ and I can do no better than quote 

atvadhikary's cri- i i 
ticism of Tej Bali from him. Professor Sarvadhikary °? says: 
A “Lord Dunedin in delivering the judgment 
in the case of Baijnath vs. Tej Bali makes an exhaustive 
survey of the cases bearing upon the question and points 
out that even in cases subsequent to that of Sartaj Kuari,’ 
‘which introduced a new line of thought’ there are obser- 
vations of Sir R. Couch himself, of Lord Davey and others 
showing that ancestral impartible estate in joint Mitakshara 
families was held to, devolve by survivorship. That is so no 
doubt ; but those observations as well as the decisions in the 
previous cases were based on the assumption that ancestral 
impartible estate was joint family property and the same rules, 
which govern succession to partible estates would govern succes- 
sion to impartible estates. We have shown there is no foun- 
dation for such an assumption. In the next place, Lord Dunedin 
distinguishes Sartaj Kuari’s case, and the Pittapur case,‘ as 
cases where only the presently existing right of the other mem- 
bers was considered and ‘the chance each member might have 
of succession emerging in favour was obviously outside the 
sphere of enquiry.’ Now if those cases decided that the other 


33 C. L.J. 388 (P.C.) = 481. A. 195. 

T. L., L. (Second Edition), pp. 768-770. 

10 All, 272 (P.C.)=15 LA. 51. 

First Pittapur case—22 Mad. 383 =7 C. W. N, 415 (P. C). 
Second Pittapur anes C. W, N. 173 (P.C.)=41 Mad. n8 
=45 LA. 248. EOE ; 
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members kad no present right to an ancestral impartible estate, 
and the decisions so far are not impeached, it is clear such 
property must fall within the category of Sapr&tibandha daya 
or obstructed heritage according to the classification of Vijia- 
neswara and its devolution will be by the general law of inheri- 
tance to separate property and not by the rule of survivor- 
ship. ‘The chance of succession ’ will depend on the general 
rule of nearness of kin. Lastly his Lordship refers to the pro- 
position laid down in the Tipperah case + that ‘when custom 
is found to exist, it supersedes the general law, which however 
still regulates all beyond the custom,’ and observes: ‘ This 
is the keynote of the position. The question of how to select 
the head of the family in a joint family is part of the general 
law. That the custom of impartibility does not touch it is 
shown by the long list of authorities above cited and there is in 
their Lordship’s view, no necessary logical deduction from the 
decisions inthe Sartaj Kuari and the second Pittapur cases 
which force toan opposite conclusion.’ In the first place, un- 
less the property is joint no question of the selection of the head 
or Kart& can arise, nor is there any general law in regard to 
such selection. Nowhere is it shown why ancestral impartible 
estate is to be regarded as joint family property, while the con- 
trary follows from the decisions in Sartaj Kuari and the Pittapur 
cases. Those cases established the proposition that the son, 
and therefore other members as well, acquire no intetest by 
birth or, to quote the words of Lord Dunedin, ‘no other member 
has a presently existing right.’ If that be so, it is clearly sepa- 
rate property to which the general law of succession should 
apply. The selection of the head of a joint family has nothing 
to do with the succession to obstructed heritage. The decision 
of the Judicial Committee in the second Betia case—Raj Kumar 
Bishen Prakash vs. Maharani Janki Kuar,—even if ‘ based on 
an admission by the learned counsel for the appellant that the 


1 12 MLA. 532 (542). 
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question is concluded by the Şartaj. Kuari’s and tke second 
Pittapur cases ’ appears to have taken the correct view, and it 
. is unfortunate that the Judicial Committee should again have 
unsettled the law by its decisien in the case of Baijnath vs. Tej 
Bali.” 

So far as the Baijnath vs. Tej Bali applies the rule of lineal 
přimogeniture to collateral succession Professor Sarvadhikary 
says,! “In the recent case of Baijnath vs. Tej Bali the Judi- 
cial Committee has not only held that in such a case succession 
is to devolve by survivorship, but following the observation of 
Lord Macnaghten in the case of Kachi Kalyana vs: Kachi 
Yupa ° it has also held that the heir is to be determined from 
amongst the coparceners by the rule of lineal primogeniture. 
Lord Macnaghten in that case, mistaking a decision of the 
Madras High Court? for that of the Privy Council, observed: 
‘It is settled in accordance with a ruling of this Board that 
when impartible property passes by survivorship from one line 
to another, it devolves not on the coparcener nearest in blood, 
but on the nearest coparcener of the senior line.’ Devolution 
by the rule of lineal primogeniture in ancestral impartible estate 
was thus first stated in the Madras case and reiterated in Kachi 
Kalyan’s case. Both those cases related to impartible estates 
known as Polayams or Polliams in Southern India in which, for 
aught we know, the special custom may be to that effect. Now, 
it is a'well established doctrine first laid down in the Tipperah 
case and re-asserted subsequently in several cases by the Judi- 
cial Committee that ‘ when a custom is found to exist, it super- 
sedes thé general law, which however, still regulates all beyond 
the custom.’ The general law is that embodied in the text of 
Manu. ‘To the nearest Sapinda inheritance next belongs.’ 
Therefore in the case of an ancestral impartible estate in a joint 


1 T. L. L. (Second Edition), pp. 761-62. 
2 321. A. 261=2 C, L, J. 231 (P. C.)=10 C, W. N. 95. 
3 Naraganti vs, Nayanivaru, 4 Mad, 250, 


PRIMOGENITURE IN BRITISH INDIA 471 


Mitakshrr& family even if it devolves by survivgrship—a point 
which we will discuss presently—the eldest amongst those 
coparceners who are nearest in degree is the heir. In other 
words, the heir is to be determified by the rule of ordinary pri- 
mogeniture and not of lineal primogeniture as laid down by the 
Judicial Committee in the recent case of Baijnath vs. Tej Bali. 
One who sets up devolution by the rule of lineal primogeniture 
sets up something which is outside the general law and the 
onus would be on him to prove it as special family custom. 
The English rule of primogeniture has nothing to do with the 
Hindu law.” 

In order to appreciate this learned criticism it becomes 
necessary for us to point out the net result of all these 
decisions which is still law not being over-ruled by Baijnath 
vs. Tej Bali. 

1. Impartibility and rule of succession by primogeniture 
are creatures of custom.’ 

2. Such custom, when found to exist, supersedes the 
general law which however still regulates all beyond the 
custom.’ | l 

3. Impartible estate may be the joint family property of a 
Mitakshara family.’ 

4. The present holder of the estate, whether it descends 
to him from his ancestors or is acquired by himself can alienate 
it as his own absolute property (a) by any transfer znter-qvos* 
or (b) by will.’ 

Even though such holder is a member of a joint Mitak- 
shara family to which the estate belongs, no other member has 


1 See Chapter IX. 

3 See the Tipperah case 12 M. I, A. 532 approved by Tej Bali 
case in this respect. . 

8 The Shivaganga case ind others. 

4 Sartaj Kuari’s case. o 

5 The Hunsapur case. 
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any right to yestrain or question such transfer either during 
the life-time of the present holder or after his death. 

5, No other member of the family’has any presently exist- 
ing right to the property.’ s 

6. No other member takes any interest in the — by 
birth.? | 
“4, Other members of the family have a mere chance of 
succession to the estate.’ 


We have already observed that there was nothing in the 
| E nature of an impartible estate which was in- 
Impartibility not ‘ , . 
inconsistent with co- consistent with the existence of co- ownership 
ownership. 
in it. But surely if co-ownership in it is 
deemed possibi; the present holder’s power of disposal will be 
very limited. The present holder, the father, head or represen- 
tative of the family may have full and absolute right in the sense 
that to him belongs the decision of what are necessary or. use- 
ful expenses of the family according to the norm of a wise con- 
trol. But he must use the property for the purposes of the 
co-ownership and society, and on his death must so place the 
property that it can be distinguished so as to enable the rela- 
tive owners to succeed to it. Testamentary power of such a 
head will be out of the question. 

If then the holder of the impartible estate has full power 
of transfer inźer-vivos and free power of disposal by will, and if- 
nobody takes any present right to the property it is 
really his absolute property. To say that coparcenary or 
co-ownership in it still exists is to ignore the very essence 
of: the thing. 

’ There seems to be little sense in saying that coparcenary 
in it does not exist for the purpose of determining the relative 


1 Baijnath vs. Tej Bali; eae)! Kuari’s case, 
3 Sartaj Kuari’s case. i 
3 Baijnath vs. Tej Bali. ‘ 
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position *of the’ members’so far as the right o disposal i Is COn- 
cerned, and that it does exist for the purpose of determining 
who will be the next owner. This is only another way of saying 

that though coparcenary in the property does not exist,- we 

shall apply that rule of succession to it which is applicable in- 
the case of coparcenary property. Or in other words this only. 
means the introduction of a novel rule of succession ynwarrant- 

ed by any custom or law. 

Lord Dunedin disposed of Sartaj Kuari’s case by advising 
“not to fasten the attention on the word ‘Coparcenary’ but 
rather to see what actually was decided in the case,” and 
observing that “what was decided was that in an impartible 
raj there was no restriction on the power of alienation by 
the member of the family who was on the Gaddi and was 
in possession, in respect that there was no such right of co- 
ownership in other members as to give them a title to prevent. 
such alienation.” He does not question the propriety of this. 
decision. But is not the rule of succession by survivorship - 
based on this co-ownership ? We are following the Mitak- 
shara law, and Vijnaneshwara at least bases hisrule of survivor- 
ship on his theory of co-ownership by birth.’ If the very 


1 The following is the argument of Vijnaneshwara on the point :— 


aa qaa aye afanan aaaea await agaa a 4 fefen, safer: 
anaa | aa gaat drug grata daa a aa aaaea amatan arg: |) 
faga- aing yna eras + awada gaara: araa nfa? way 
figan q gwai afa era: e fi are KAERT- anaa - 
Ris araq efa aaa Sa aa et fa fa are ag aafaa arg 
THT! mapemaa a eae Gel a aA rea MT Ww arafaf 
Eq- -anaq parnfag agai: aig waa Aana aaa, Te y 
yit erate. gam afanar fae agan- Aana 
mada n a airman Amat fa darey | 
afian ora ga Tia frasa fig afafa gir cat 
q aata i cera gA aaan Afa rak a A aAa. T | 
anfa agaga watery maa magigin e arafaf- 
fafi ararat farı aa yanda fnfne -aag 
yay Ay a ga Vendy aag TT anfad wieder sigen rafi 
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reason for the regtriction is wanting in .impartible _—n it Is 
equally wanting for survivorship. 

It would no doubt have been a bold’ step if the Judicial 
Committee could pronounce Sartaj Kuari’s case as wrongly. 
decided and declare that coparcenary or family co-ownership 
would exist even in impartible estates for all purposes. But their 
Lordships perhaps felt their own incapacity to change a rule on 
which they themselves have conferred the character of law, and 
so, instead of overriding tt wanted only to limit its operation, 
thereby giving rise to the anomaly. The rule laid down was 
clear enough, and if their Lordships were unable to override it, 
it would have been much better to stick to it for all purposes 
and thus to add to the certainty of law. 

_ Even then there was another way of getting over the difficulty. 
The impartible estates in question being of the nature of Raj, 
it was more of the nature of an office than of any property 
that vested in the present occupier, and Vijnaneshwara or any 
other Hindu jurists never meant their rules to be extended to 
such offices. The entire incident of such estates might have 
been based on custom, and thus saved the anomaly of introduc- 
ing an altogether new rule of succession. 

The other rule laid down in Baijnath vs. Tej Bali is equally 
objectionable. In Narayan vs. Nayanivaru ' the rule seems to 
have been laid down for the first time by their Lordships Sir 
Charles Turner, Kt., Chief Justice, and Mr. Justice Muthusami 
Ayyar. In the Judgment of the High Court an authority is 
referred to in support of the rule saying “Texts which recognize 
the right ‘of Primogeniture recognize also the superior right of 
brethren in the order of seniority.” Their Lordships had in 
view a passage in the Mitakshara? which runs as follows :— 
“The eldest brother may take the patrimony entire, and the rest 

may live under him as under their father”’......‘‘The portion 


i 4Mad. 250. « 
3 Mit., Chap. {, iii. 3. 
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è : 
deducted, for the eldest is the twentieth part of thé heritage 
with the best of all the chattels ; for the midflemost, half of 
that; for the youngest, a quarter of it.” But then they 
ignored the passage where the same author says : “True this 
unequal partition is found in the Sacred Ordinances ; but it 
must not be practised because it is abhorred by the world ; 
since that is forbidden by the maxim ‘practise not that which 
is legal but is abhorred by the world, for it secures not 
celestial bliss.’"’' So, if primogeniture is anywhere to be 
found it would be there only by custom, not by virtue of any 
text of Vijnaneshwara. It has, at least, always been upheld as 
the creature of custom and not on the strength of any general 
rule of law to be found in the Mitakshara or anywhere else. _ 

Besides the text scarcely bears the meaning which has 
been placed on it. It may recognize superior right of 
brethren in order of seniority in getting some special portions, 
but it scarcely goes beyond that. It does not, at any rate, 
speak of representation in the matter of this preference. 
But Lord Macnaghten’? took this for a decision of the Judicial 
Committee and being thus of opinion that the question was 
concluded by authority declined to enter upon any further 
investigation of it. | 

We have already noticed that the Judicial Committee 
always emphasised the fact that primogeniture being the creature 
of custom, it would extend only so far as the custom proved in 
the case covers, and never beyond that. In some of the 
cases the Judicial Committee did lay down a rule to be followed 
in cases of collateral succession or survivorship. It was 
laid down that at first the class is to be determined by the 
application of the ordinary law, and then, when the question 
of the selection in the class arises, the rule of prior birth is to be 


1 fhid, I. iti, 4. ex 
3 Kachi Kalyana vs. Kathi Yuva : 2 C.L.J. 231 (P.C.)=32 LA. 261. 
= 28 Mad. 508, i o 


| - | 
476 . THE LAW; OF- PRIMOGENITURE 


applied. \ In that view also Baijnath vs: Tej Bali , would be 
wrongly decid’. The application of the ordinary law would 
goin favour of the uncles, they being nearer in degree. In that 
class the.seniormost uncle shoyld succeed. ; 


But so far as the principle of coparcenary is decided by 
Baijnath vs. Tej Bali it has already been 
followed in several cases and we shall name 
only a few of them in this place. The first case where the 
authority of Baijnath vs. Tej Bali was cited with. an attempt 
to extend its operation to the extreme legal consequences that 
might follow from coparcenary, is Sri Pratab Chandra Deo 
Dhabal Deb vs. Sri Raja Jagadischandra Deo Dhabal Deb.? 
The. parties here were also governed by the Mitakshara law 
and the history of the family is to be found in Mohesh Chandra 
Dhal vs. Satrughna Dhal? where a genealogical table is given. 
In the present case the plaintiff was claiming under a will of 
the last holder though admittedly the defendant would be the 
preferential successor by survivorship. Defendant’s contention 
was that having regard to the principles enunciated in Baijnath 
Pershad vs. Tej Bali the holder of an impartible Raj has no 
power to alienate it, at any. rate by testamentary. disposition. 
Their Lordships did not uphold this contention, saying that 
Baijnath Pershad’s case did not decide any. such thing, the 
decision being strictly confined to the question of succession. 
The law‘as to the present holder’s power of alienation è inter 


| | Dhalbhum case. 


1 40 CLJ. 331 (decided by. Sir N. R. Chatterjee, Kt., J., and 
Mr, Justice Chotzner) confirmed by the Privy Council in 46 CLJ. 
136 (P.C:) 

9 29 Cal, 343 (P. C.)= 29 LA. 62, | 

3 As to: the requirement to establish inalienability, see Sartaj 
Kuari vs. Deoraj Kuari, 10 All. 272 (P.C.)=15 LA, 51; Durgadut Singh 
vs. Rameshwar Singh, 36 Cal. 943 {P.C.)= 10 C.L.J. 233=36.LA. 176. 

Rana Mahatab Sing vs. Badan Singh : 48 I. A. "446 (464-65). 
Ram Nand ös. Surgiania : 16 All, 221. 
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vivos or by will is to be found i in the 'Sartaj Kuari’s! base a and 
in the Pittapur case.? 


We shall next mention the Jharia Raj ‘case® where the 
possibility of scoparcenary in the impartible 
estate was almost assumed and the parties 
were fighting over the question as to what would constitute 
partition.‘ : 


dharia Raj case. 


If jointness in impartible estate is possible, and if there 
is so much difference in the rule of succession to impartible 
estate according as it is joint or separate, a question of much 
“consequence arises as to what constitutes separation in such 
cases. The very nature of the property is such as would 


t ro All. 272 (P.C.)=15 LA. 51. 
4 22 Mad. 383 (P.C )=26 L.A. 83. 
3 F.A, No. 194 of 1921r (N. R. Chatterjee and Panton, JJ.) 
_ Disposed of on the 17th August, 1925=42 C.L.J. 280. 
_* Several cases were cited and reviewed on this point. The oe 
ing may be noticed here :— 
Pundit Suraj Narain vs. Pundit Ikbal Narain : 40 LA. 40. 
Girja Bai vs. Sada Shiv : 14 C.L.J. 207. 
Chowdhury Chintamun zs. Nowlukho : 2 LA, 263=1 Cal. 153. 
Yanumula vs. Yanumula : 13 M.I.A. 336. 
Periasami vs. Periasami : 5 M.I.A. 61. 
Yarlagadda vs. Yarlagadda : 27 LA. 151. 
Sartaj Kuari vs. Deoraj Kuari : 15 LA. 51. 
Sri Raja Viravara vs. Sri Raja Viravara: 24 LA. 118. ° 
Raja Rup Singh vs. Rani Baisini : 11 LA, 149. 
Maharani Hiranath Koer’s case: 9 B.L.R. 274. 
Jogendra Bhupati vs. Nityanund : 17 LA, 128. 

_Muttuva Duganadha vs. Periasami : 23 LA. 128, | 
Sabramanya Panday vs. Siva Subramanya : 17 Mad. 316. 
Parbati Kunwar vs. Chandrapal Kunwar : 31 All. 457 (P.C.) 
Thakurani Tara Kumari vs. Chaturbhuj : 42 I.A. 192 (The Telva 

case). | i > * | 

Rani Jagadamba vs. Wazit Narain : 50 LA, 1=28 C.W.N. 25. 
Naraganti vs. Vankata Çhalpati : 4 Mad. 250. 
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admit df no partition ‘of. the estate itself and fence the 
question has vévy often come before the courts of law for 
decision. e A 

We shall here again give,the case of Sri Raja Yanumula 
Venkayamah vs. Sri Raja Yanumula Boochia’ already referred 
toby us in another connection. In this case it was held ? that 
the presumption of jointness raised by the Hindu law would 
equally apply to impartible estates, and the onus probandi lies 
on him who claims the estate as the self-acquired or separate 
property of the last holder. Itis sometimes urged ® that it is 
not very clear whether the jointness in question related to this 
property alone or to the family as a whole. But the question 
on which the parties in the suit joined issue and went to trial 
was, whether the family, of which the plaintiff and the ap- 
pellants’ husband were members, was an undivided or divided 
Hindu family ; and what was found joined was the “general 
status of the family.” No doubt even if the family is a joint 
one, its members may have separate self-acquired property * and 
succession to such property would follow the rule of inherit- 
ance and not of survivorship. But the converse of this 
seems hardly sustainable. If the family is separate, a property 
may still be held jointly ; but it is difficult to see ‘why the rule 
of survivorship would apply to such property. As soon as the 
status of the family is that of a separated one, its corporate 
existence is at an end and the shares of individual members are 
defined, and ascertained. If now they would elect to hold any 
property jointly the property should be treated only as a property 
held in common, their respective shares in it having been 
defined, and if any member would now die his share shall 
descend to fis heirs. The Judicial Committee in Appovier vs. 


13 M.LA. 333. . 
Sir J. Colvile delivered judgment in 1870. 
See the Jheria case=42 C.L.J, 286, T 
S@e the Shivaganga case ; the Tipperah case, ete. - 
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@ 
Rama Subþaiyan ' had to deal with the question and thr Lord- 
ship decided that there would be no survivorship in such joint 
property. There are other cases? however where it was held 
that though coparcenary ceases as to some of the property it 
may continue as to the rest. 

The question becomes important only under the Mitak- 
shara system where rules of succession to separate and joint 
properties are materially different from one another. In joint 
property the principle of survivorship applies and this is based 
on the Mitakshara theory of property and proprietary rights. 
According to Vijnaneshwara ‘ tfam® qarn? q Sa Tea AAA 
and if any one acquires any interest in the property- of 
his ancestors he does so by virtue of his relationship alone— 
‘ aifaawaarea fafaa. But before partition he has no 
specified share in the property : the ownership is only a joint one 
and partition means, “garaqeta fuarain anar AR- 
edy maamaa. Before partition —before this separation of 
ownership and placing of the each on specified portions—each 
birth and death would cause fluctuations in individual interest, 
and this would continue so long as the family would continue 
joint. It thus seems to have reference to the corporate nature 
of the family and as soon as that character is lost there would 
be no further application of the principle. 

It may not be out of place to notice here that this 
‘eraeate® of Vijnaneshwara extends only up to the great- 
grandson. Vijnaneshwara indeed names only son and 
grandson as. he speaks of ‘fA Tan? q ga.’ But the 
Viramitrodaya explains that the great-grandsons also are 


t! r1 M.I.A. 75. Seealso Rewan Persad vs, Radha Beeby : 4 
M. I. A. 137. Narayan vs. Lakshmi Ammal : 3 Mad. H. C. 289. Also - 
Mayne, Hindu Law (Seventh Edition), p. 669. | 

2 Kandasami vs. Doriasami : 2 Mad. 324; 4 M.LA. 168. Radha. — 
charan vs, Kripa: 5 Cal. 474. Muthusami vs. Nallakulantha : 18 Mad, 418, 
Gauri Sankar vs, Atmaram : 18 Bam. 611, 
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included ‘in the category. The principle’of acquisit‘on of CO- | 
ownership by birth does not extend beyond him and if other 

relations do succeed, they do so by inheritance.? : 
The question as to what constitutes partition has elabo- 
rately been gone into in the Jharia ‘case? 


dition of the fami already referred to, and their Lordships after 


partition of the family 
pected impartibe 2n elaborate review of cases? arrived at the 


- conclusion that it is possible for a family to 
remain undivided with respect to the impartible estate notwith- 
standing partition of the partible property.‘ 


1 See Dr. Sen’s Hindu Jurisprudence, p. 127 (T.L.L.). | 

4 Rani Prayag Kumari Devi and others vs, Shiva Prasad Singh : 
F.A. No. 194 of 1921, decided on 17th august 1925, by N. R. 
Chatterjee and Panton, JJ., 42 C.L.J. 280. 

8 The cases reviewed are:—Pundit Suraj Naraian vs. Pundit 
Ikbal Narain: 40 LA. 40=17 C.LJ. 288. Girja Bai vs. Sadashiv : 
14 C.L.J. 207. Chowdhury Chintamun vs. Msst, Nowlukho Konwari : 
2 LA. 263=1 Cal. 153. Sri Raja Yanumula vs. Sri Raja Yanumula ; 
13 M.I.A. 336. Periasami vs. Periasami: 1 Mad. 312 (P.C.) 5 
LA. 61. Yarlagadda vs. Yarlagadda: 24 Mad. 147=27 LA. 151=17 
Mad. 362. Sartaj Kuari vs. Deoraj Kuari: 15 LA. §51=10 All. 272. 
Sri Raja Viravara vs. Sri Sri Viravara : 24 I.A. 118=20 Mad. 256. Raja. 
Rup Singh vs. Rani Baisini : 11 I.A. 149=7 All. 1. Jogendra Bhupati vs. 
Nityanund : 17 L.A. 128=18 Cal. 151. Moharani Hiranath Koer’s case: 
9 B.L.R. 274. Muttuvaduganadha vs. Periasami : 23 I.A. 128=19 Mad. 
451. Parbati Kunwar vs. Chandrapal Kunwar : 36 I.A. 125=31 All. 457. 
Thakurani Tara Kumari vs. Chaturbhuj: 19 C.W.N. m19=42 IA. 192. 
Rani Jagadumba vs. Wazir Narain: 50 I.A, 1=28 C.W.N. 98. Girja 
Bai vs. Sadashiv: 43 L.A. 151=20 C.W.N. 1085. Naraganti vs. Venkata- 
chalpati : 4 Mad. 250. 

` 4 As to what constitutes severance of jointness see alsa Msst. 
Bhagwani Kunwar vs. Mohan Singh : 29 C.W.N. 1037 (P.C.). Khunnilal 
vs. Govinda : 38 LA. 87=15 C. W.N. 545. Obhoy Churn vs. Govinda : 9 
Cal. 237. Girjabai vs. Sadasiv: 20 C.W.N. 1085  (P.C.)=43 LA. 
'ist=43 Cal. 1031=24 C.L.J. 207. ` Kawal Narain vs. Budh Singh: 26 
C.LJ. rot (P.C.).=44 LA. 159=39 All. 496. Mayne, Hindu Law, p: 671- 
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Wer shall here mention one case which does nót seem to 
have been referred to in the judgment in the “Jharia case, but 
on which a particular‘argument of the Advocate General seems 
to have been based. I mean the case of Rao Kishore Singh 
vs. Musst. Gahena Bai’ which decided the important question 
‘that a custom of primogeniture found and established becomes 
the law of the family estate, and the ordinary Hindu Law does 
not apply to it save so far as it is not inconsistent with the 
custom. Such a custom may, if observed and acted upon, 
survive the primitive condition of things out of which it origi- 
nally, from the very necessity of the case, sprang; and the 
head of the family for the time being, cannot, by accepting 
from the Government of India a Sanad containing clauses 
inconsistent with the custom, HERY it or render it 
inoperative. 

The history of the estate in dispute was that the ancestors 
of the plaintiff came from the north and occupied the Central 
Nimar about 20 generations ago. They subdued the Bhils 
three or four centuries prior to the Mahomedan conquest of 
Nimar and were chiefs. The Bhibala, the family to which the 
litigants belong, sprang originally from the intermarriage of one 
of the invading Rajput chieftains with a member or members of 
a local clan inhabiting the hills bordering on Nerbudda, and are 
now true Rajputs. These Rajputs brought with them the 
institution of their race, one of which is Gaddi, the succession 7 
to the Gaddi being by primogeniture and the other members 
being provided with maintenance. The Mahomedan rulers 
subsequently made of these chiefs hereditary zemindars or 
fiscal officers of their tracts with ‘hues’ and in later times the 
Rajput zemindars were deprived of all fiscal functions, though - 
they were allowed to retain their title of zemindar and the hucs 
and lands attached to their office. These zemindars had 
property — in the lands which were considered their private 


oe i 24 CWN. Gor (P.C.) (1919). 
61 , 
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i , 
property. and they rendered some nominal service. to . the state 
till the advent of the British Government. 

In delivering judgment in this. “case Lord Atkinson 
observed: “Na doubt one of the ways in which impartible 
estates may originate is by independent chiefs or feudatories, 
exercising almost autocratic powers, being gradually in course 
of’ time reduced by a paramount power to the position of 
ordinary zemindars ; but these impartible estates may also owe 
their origin to family arrangements, followed up in practice for 
many generations, whereby it was originally agreed that the 
family property should be impartible and be held and managed 
for the benefit of the whole family by a single member at a time 
in a certain order of succession, the other members being 
entitled to maintenance only, without any power of interference 
with the management.” His Lordship further observed: “It 
is difficult to see why a family should not similarly agree. 
expressly or impliedly to continue to observe a custom necessi.. 
tated by the condition of things existing in primitive times, after 
the condition had completely altered.” Their Lordships there- 
fore are of opinion that the principle embodied in the expres- 
sion “ Cessat ratio cessat lex” does not apply where the custom 
outlives the condition of things which gave it birth. 7 

| have already discussed how custom can grow and I shall. 

not. detain you longer over this matter. But: 

Custom of izapartibi- ~~ 
lity, bow it grows. the agreement thought of as origin of custom. 
seems to have reference, not to any conscious 
agreement of the parties, but to one that would arise from the 
exercise oftheir volition in favour of remaining joint when. 
separation was possible. It would perhaps follow from the 


texts like “qar gia fq”: “ote weg ava 
fr raTa: | Anaig fat wera’? These. 





1 Gautama Samhita, Ckap. XXIX. 
3 Manu Samhita, Chap. IX, 105. 
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contemplate that the members had the option ki follow- 
ing either of the two courses open to them. i? for generations 
together, the exercise f their volition would follow one course, 
gradually that would become a custom in the family. | 

We have already seen how impartibility of the joint family 
property might have been the product of the natural bent of 
ancient Aryan mind which was in the direction of keeping up | 
the unity of the household though at the cost of curtailing 
individual tendencies. In fact, we find among all the branches 
of the Aryan race manifestations of the so-called united family 
or joint family arrangement. ‘The most extensive and best 
described practices of this kind are to be found in India and 
among the Southern Slavs ; but there are many traces of simi- 
lar institution in the history of the Germans, of the Eastern 
Slavs, and of Roman nations.” ?! 

Impartibility of some estates might have been the result of 
another equally extensive tendency of races,—I mean the ten- 
dency at unification of holdings. Professor Vinogradoff has 
made a careful survey of this tendency? and said, “ There is no 
necessary connection between servility and the unification of 
holdings _...... All systems of unified holdings, except the joint 
family, start from the exclusion of some of the heirs in favour 
of others. This ruling consideration may develop in two diffet- 
ent ways. If authority is the most important institution, then 
seniority and primogeniture are clearly indicated in tHe case of 
inheritance. This is the case in all patriarchal arrangéments. - 
We need not go back to the Paterfamilias rule, except to say 
that the natural substitute for it is the rule of the eld@st brother, 
and that for this reason the most common political institution 
of early ages is the rule of the eldest. Nor is it necessary fo 
dwell at special length on primogeniture applied to military 
tenure. We might just point to a parallel to the Western 


i TEE Outlines of Hist, Jur., 261. 
3 Outlines of Hist, Jur., Clap. VII, particularly from p. 282. 
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Knights Vee in the impartible siccegsion to the Indjan raj.” 
The converse chse of ultimogeniture is indeed a more strdnge 
institution and Professor — ha% given an explanation 
of it? 

‘It will be beyond our an here to discuss at length the 
disabilities of women imposed by ancient law as regards succes- 
sion to landed property.’ Suffice it would to say here that in 
India such females can be excluded only on the authority of a 
special custom of exclusion proved 1 in the case.‘ 

We have already had occasion to notice the question of 

a inalienability of impartible estates. Sartaj 

Alienability of an 6 ; 

impattible estate, Kuari’s case, the Pittapur case, and the 
| Hunsapur case are sufficient authority for 
the power of alienation wielded by the present holder of such 
an estate. Yet if we look tothe history of these impartible 
estates we again grow suspicious of the existence of such 
rights. No doubt in cases where the impartibility originates 
from the estate being in the nature of an office, its aliena- 
bility cannot be questioned by any member of the family. 
If alienation injures anybody it is the person under whom 
the office is held and mere expectant office-bearers can 
hardly be given the right of restraint. In the other case, 
however, where there is a real coparcenary there ought also 
to be this right of restraint given by the general law 
governifg the family. In cases of intermixed estates again 
such ihalienability or alienability for limited purpose ought to 
have been the logical consequerice. But such distinctions are 
hardly ever adverted to ; and sometimes the extreme view that 
all. impartible estates are alienable would be put forward saying 
so — logically to the existence of a tule “of 


Outlines of Hist. Jur., pp. 284-085, 

Ibid, p. 25. 

See Vinogradoff, Out. Hisf. Jur., pp. 286-288. . 
See the Shivaganga case : 9 M, I. A. 539. 
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alienability and not to that of inalienability ” whilebat others 
the holder will be attempted to be reduced t6 the position of 
a mere life-tenant. ` i 

___ If copercenary in impartible estates does exist, as has = 
intimated by Lord Dunedin! in Baijnath vs. Tejbali, qne should 
logically expect to see some sort of restraint put upon the power 
of disposal of the present holder. At any rate even if this co- 
parcenary be ‘no presently existing right ’ and nothing higher ' 
than “a chance of success” there ought to have been some 
guarantee for this chance not being reduced to a mere shadow at 
the hands of the present holders. It ought to have been at least 
a chance determined only by law and by circumstances other 
than those dependent on the mere will of the . last holder. 
Or do not call it a co-parcenary, or co-ownership. Even if we 
concede the unrestrained right of alienation inter vivos, it is diffi- 
cult to see how testamentary power can be maintained. You know 
how testacy in general grew. Various, indeed, have been the 
theories of foundation of testamentary powers. I shall give you 
a passage from Miraglia’s Comparative Legal Philosophy? where 
the great jurist has collected these several theories: “ The 
theories of Plato and of Aristotle on this subject were inspired 
directly by the political conditions of the place and time in 
which they were formed. Plato taught that the right to make 
a will is the result of the excessive condescension of the legisla- 
ture, since the testator did not have full consciousnéss at his 
last moments ; that for such a right there should be substituted 
‘the perpetual transmission of the estate in the same family ; 
and that upon the failure of sons, the father shoufd have the 
power to dispose of only one-tenth of his estate, the remainder 
‘going to his adopted son. Aristotle saw no other means for the 


1 See however 46 C. L. J. 136 (P. C.) in which case Lord Dunedin 
was also a member of the Board. This case explains that the term co- 
‘parcenary was loosely used it Baijnath’s case, 

8 Modern Legal Philosophy Series, Vol. III, p. 741. - - 
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ne ion of the estate in the family than the abolition of the 
testamentary power, for which ‘he would have substituted per- 
petual transmission in the male line. Roman philosophers, on 
the other hand, preferred the.will, largely Roman in its birth 
and development. Cicero, Seneca and Quintilian, assigning 
to this right the natural base of the sentiment of friendship and 
benevolence, were careful to bring to light the close connection 
between testamentaty power and foresight for the future. The 
jurisconsults did not seek philosophical principles, but they did 
not know how to conceive of the power to willas the result of 
indulgent laws. Testamentary power in the eyes of Ulpian had 
but one relation to law, and that was to find in it no obstacle... 
Jeseoeeceseeee Among the writers on natural law who en 
the two oaii doctrines, Grotius and Puffendorf are the most 
distinguished. Grotius believed that thé power to will lies in 
natural law and likened it to a contract, defining it as an alien- 
ation, conditional upon death, revocable until the last moment 
of the life of the alienor, with reservation of possession and 
enjoyment in his favour...... Kant observes that the right 
conferred by a will upon the heir is the right of accepting after 
the death of the testator his promise made in his last moments 
to give his goods under certain conditionS........s.ssescevsecseses 
On the other hand Puffendorf argues that a will is a creation of 
civil law and opposes its assimilation to contract, because a 
contract presupposes a meeting of two minds which does not 
happeh in the case of a will. The French law of 1791, which 
abolished almost entirely the right to will, is the logical conse- 
quence of*the conception that testacy has its foundation not in 
the nature of things but rather in convention and social utility... 
‘geesenacesse Leibnitz, in order to find a principle on which: to 
base his theory of testacy, had recourse to the immortality of 
the soul.” . Miraglia has given various other theories and those 
who feel interested in the subject may refer’ to his book. If 
Roman Jurists have pointed out the ethical value of the power, 
there are others like Lassalle, who characterise it as founded on 
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two antiquated notions, the absurd continuation of the will of a 
dead man, and_ the aristocratic co-ownershif- of goods in the 
Roman family. Some give it the disparaging character 
of being only a means for the satisfaction of posthumous vanity 
in man. 

Whatever that be, it is now admitted on all Jand: that 
Hindu Law did not recognise the power of testacy; or more 
correctly, the power of testacy did.not grow under the Hindu 
Law. We know under what circumstances the power was 
sought and obtained by the early Romans. Similar needs were 
not improbable in early Hindu community; but these were 
satisfied otherwise., The law ọf adoption developed and even 
the primogenitus could adopt sons who would be as good as a 
son born to him.! 

The history of the law of primogeniture here is thus 

intimately connected with the history of im- 
sogeaiture a Brite . partible estates though, of course, impartibility 


mogeniture in British 
India, intimately con does not necessarily mean primogenitary rule 


nected with the 
sate. of impartible of succession. The year 1793 indeed marks 
an important epoch in the life-history of 
primogeniture. Before that, the. rule scarcely affected the 
question of succession to any property, We need not again 
enter into the controversy as to whether our zemindars and 
talukdars were landed proprietors prior to the famous pro- 
nouncement made in 1793. I have placed enough materials 
before you to show that they were not the proprietors of the 
soil. We are not much concerned with the question whether 
they were made proprietors by the Government? of Lord 
Cornwallis in recognition of a right or only in pursuance of a 
deliberate policy, and whether the motive for the pronouncement 
was to — = the —— of jurisdiction by the 


1 See 26 LA. 83 (The ‘arst hag oa 
_. 40C.LJ. (Dhalbhum case): - 
* See Campbell, Cobden Club Essay, pe 168, : 
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supreme ¥ourt ! or to cause dismemberment of large zemindars. 
It may be “ tNe Government having found the uncertainty of 
tenure of the zerhindars and others to bé attended with much 
evil, made the zemindars in one sense proprietors.”? We may 
indeed overlook the question whether they were made sole and 
absolute proprietors or whether it was only as between the 
Government and the zemindars that the zemindars became 
proprietors instead of mere revenue officers. . What concerns us 
much is that rightly or wrongly these zemindaries became the 
property of a zemindar. One consequence of this declaration 
was that the custom of primogeniture, where it was retained, 
thenceforth became a proprietary privilege. The custom 
originated in connection with succession to some office gradually 
made hereditary, the property, if any, attached to the office de- 
scending to the successor as a matter of course. 

We have seen that when zemindar’s property in land was 
created by the Regulations of 1793, all the incidents of property 
were sought to be attached to the zemindary. It was made freely 
transferable by sale, and in every respect put on the footing of 
property. The original code even declared the custom of single 
succession to have been an invention of the Mahomedans for 
revenue purposes, and sought to abolish it, laying down that 
questions of inheritance and succession to zemindaries shall 
not be regulated by rules different from those governing all other. 
properties. The ordinary personal law of the incumbent shall 
apply. We have seen how a subsequent regulation modified 
this provision and permitted the rule of primogeniture in some 
jungle mehals and other districts, where it was well established. 
as custom. The “sinister interest” of the Government in 
1793 was to cause dismemberment of the large zemindaries. 
Large and influential zemindars were a constant source of trouble 
to the then government ; and it was its interest to weaken them. 


1 See Lect. XVIII: also Halhéd’s Memoirs, etc. 
2 Cobden Club Essay, p. 168. 
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Whether the legisiation against primogenitureswas the result of 
any conscious design to Weaken this source of trouble or not, the 
“sinister interest ” ! seems to have caused, at least, an amount of 
pfejudice which led the legislature to overestimate and keep 
before its mind the strength of arguments against primogeniture, 
always keeping prominent its evils and underestimating its 
usefulness. Law indeed bears much the stamp of heredity and 
legislators’ opinion influences its character. Even the prejudices 
and modes of thinking which the legislators acquire in their 
youth would not be without effect on the law they are called 
upon to give late in life. But every rule has its exception and 
here we find this deviation from the general tule. Legislators 
who proved hostile to Indian primogeniture were very much 
accustomed to primogeniture at home. So there must have 
been a powerful deflecting cause. 

But the judiciary did not at once share this legislative 
policy. Judges are always slower than the legislator in assimi- 
lating the policy of the day. “ If a statute is apt to reproduce 
the public opinion not so much of to-day as of yesterday, 
judge-made law occasionally represents the opinion of the day 
before yesterday.”* The ideas of expediency or policy accept- 
ed by the courts may differ considerably from the ideas which 
guide legislation.’ And this difference seems to be responsible 
for the few yearly judicial pronouncements as to the true “import 
of these various regulations relating to primogeniture. ' The 
opinion that the Regulations purporting to annul primogeniture 
could not affect any custom or family usage cannot be Said to be 
wrong, though not in keeping with the policy of these Regulations. 
Custom or family usage forms an integral part of our personal 
law and if impartibility and primogenitary succession were the 
usage in a family, the judiciary was right in giving effect to it. 

. ® ® 


1 To use a favourite term of Bentham’s, 
? Dicey, Law and Opinion, etc., p. 367. 
& Ibid, p. 365. 
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"We have sècn how when the zemindary became property it 
necessarily became alienable also. You must remember this 
only affects the Government. If the zemindary was ever inalien- 
able, it was so only for the Government under which it was an 
office. The heirs and successors have very little to complain 
an this count. 

But when it is said that “ aparib leads logically to 
alienability and not to a rule of inalienability”” it is far from 
historically correct. The history of the institution in India that 
has already been placed before you would show how far this is 
consistent with it. The dictum ignores that impartibility often 
points to a fact that would even expose its true character as 
something else than what it is represented to us tobe. It 
often shows that it is impartible because its very nature did not 
admit of partition; alienation was only unthinkable. 

Yet when the stamp of property was fixed on it, it became 
alienable.: If it is property and if indeed it can descend only to. 
the primogenitus, he may be said to have absolute, unrestrained 
ownership in it and hence must have. full power of alienation. 
The policy of dismemberment would also favour alienation. | 
But is it- possible for anybody else to have any interest in the. 
estate that would limit this power of alienation? Or in other 
words is there coparcenary in the impartible | estate which 
descentls to a single successor? You have seen how this 
question has been answered differently for different purposes by 
the judiciary. If we look to the history of impartibility the 
answer: ~uggested will again be different for different estates.. 
Coparcenary . in political offices certainly was not possible, 
even when such office was made heritable. Impartibility how- 
ever does not always mean that originally it was of the nature 
of an office. We have seen how the very bent of ancient 
Aryan mind was in the direction of keeping up the unity of the 
household at the cost of curtailing «individual tendencies. On: 
the death of a Hindu father, his property becomes divisible 
among his sons ; but it is seldom divided. This non-division . 
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might in: ‘pertain cases have given rise to the custom $f impar: 
tibility ; and surely wifere history can ascribe ¢he origin of the 
custom to such early non-division we shall be justified in say- 
ing that coparcenary in it does exist, and does exist for all pur- 
poses. All the consequences of co-parcenary must follow. 
When such is the origin of impartibility it is difficult to see how 
the present incumbent can in any way, either by acts inter 
vivos or by will, place such property beyond the reach of the 
coparceners. It is difficult in such cases to make it coparce- 
nary property for the purpose of succession, but not so for alie- 
nations. Here would truly be the two unequal rights in the 
estate; “the full and absolute right of the father, head, gover- 
nor and representative of the family,” given him by custom so 
that to him belongs the decision of what are necessary or use- 
ful expenses of the family, and the relative right of others who 
but for the custom would have been entitled to a share. But 
he must use it for the purposes of the co-ownership and family 
and beyond what is necéssary for such purposes, must not so 
place the estate that at his death it cannot be distinguished 
and succeeded to by the holder of relative rights. 

Where impartibility originated because it was in the nature 
of an office under the Government, no such question of two 
rights in it can arise. The present incumbent should have full, 
absolute right uncontrolled by any other dormant relative right 
in anybody. His employer alone can be said to have’any such 
right of restraint. Here then there would be no copafcenary, 
neither for alienation, nor for succession. The possibility of 
coparcenary in such cases "would commence frofh the time 
when the office is made property. 3 

There were however certain political offices diere the 
office could be held only by some member of a certain family, 
In a case like this the chance of succession open to the mem- 
bers of the family may be looked upon as giving them a sort of 
right analogous to the coparcenary right in a Hindu . private 
family. Such might have Been the case in certain principalities. 
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But here t gain the power of alienation, both inter pivos, : and 
after death, cannot be unrestrained. : 

But you have seen how the law on this point stands. It is 
judge-made law and as such is only a hypothetical one. Dicey 
is of opinion that judicial legislation aims, to a far greater extent 
than do enactments, at the maintenance of the logic or the 
symmetry of the law. “The main employment,” says Dicey,’ 
“ofa court is the application of well-known legal principles to 
the solution of given cases, and the deduction from these prin- 
ciples of their fair logical result. Men trained in and for this 
kind of employment acquire a logical conscience ; they come to 
care greatly, in some cases excessively, for consistency.” Perhaps 
the Judicial Committee in deciding this question of coparcenary 
in impartible estates did not care so much for consistency of 
principle as for persistency in a certain decision. Lord Dune- 
din in Baijnath vs. Tej Bali reviewed many cases: but no- 
where did he consider the question whether apart from prior 
decisions, coparcenary in impartible estate is consistent with 
its nature. But itis a maxim among lawyers that whatever 
has been done before may legally be done again, and therefore 
they take special care to record all decisions formerly made 
against common justice and the general reason of mankind. 
These under the name of precedents, they produce as authori- 
ties to justify the most. iniquitous _—— and the judges 
never fail‘of directing accordingly.” 

No‘ doubt respect for precedent i is the necessary os 
tion of judge-made law. ` Besides law must be certain. But 
then, here «there was at least’one decision.of the same Board 
which held otherwise, and that again was only a few months 
before. So there was ample occasion for a discussion beyond 


1 Law and Opinion in England,° p. 362. - 
2 Gulliver’s Travels (Swift, Works, XI. Edited by Sir Walter Scott, 
and Edition), P. 318, 
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merely tq advert to what kad bgen the course of decion prior 
to Gangadhar Ram Rao vs. Raja of Pittaport. 
Whether coparcentry in impartible estate does, or does not 
exist, you have seen the extent bf the present holders power. 
He is quite free to alienate it and he can give it away by will. 
So after this, coparcenary really retains very little of its force. 
To declare that coparcenary in it yet exists is simply to give 
you a mode of calculation as to who shall be the next suc- 
cessor. It reminds one of the English rule of finding ‘ pur- 
chaser’ in solving problems of descent and its effect 
would only be to exclude certain females. It would not per- 
haps be so illogical to declare that females shall not succeed. 
Whatever that be, as the existence of coparcenary does not in 
any way curtail the rights of the present holder, the decision 


can hardly give rise to any real grievance. The full power of 
testacy is given to him and it may at least be assumed that 
among the holders of large estates undesigned intestacy would 
be of comparatively rare occurrence. | 

We have hitherto talked of primogeniture and impartibility 
always in the same strain. It must however be remembered 
that impartibility does not always imply primogeniture. Single 
succession would not mean succession by the eldest. I may 
here remind you of the rules of succession to certain religious 
endowments, particularly of Muths. Thé real owner of such 
properties is a juridical person, no human individual; and its 
apparent owner is its manager, variously called Sarbarakar, 
Shebait or Mahant. It will be beyond our purpose tp proceed 
to an examination of the legal character of such persons.’ Nor 


1 See Babaji vs. Laxman Das: 28 Bom. 215. 
» Nataraja vs. Kailasam Pillai: 25 C, W. N. 145 (P. C.). 
» Raja Peari Mohan os. s. Miqnohar Mukherjee: 48 I. A. 258 
=26 C. W. N. 133. 
Kartic Ch. vs. Gossain Rudrananda: 25 C. W. N, go8, 
» Kailash Pillai vs. Ndtaraj : 32 M, L. J. 271. 
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would we. “stop here to discuss the history of several glasses of 


such endowments” Speaking of one of , such institutions Lord 
Shaw said, “an asthal, commonly known i in Northern India as 

` muth, is an institution of a monastic nature. It is established 
for thé service of a particular cult, the instruction in its tenets, 
and the observance of its rites. The followers of the cult and 
disciples .in the institution are known as chelas ; the chelas-are 
of two classes; celibate and non-celibate:’? The head of 
such an institution is called a Mahanta and it is the custom of 
the institiition that determines who is: to succeed “The 
Mahant is the head of the institution. He sits upon the gaddi: 
he initiates candidates into the mysteries of the cult; he super- 
intends the worship of the idols and the accustomed spiritual 


rites; he manages the property of the institution ; he administers 


its affairs ; and the whole assets are vested in him as the owner 
thereof ¿n ¢rus¢ for the institution itself. Upon his death or 
abdication he is succeeded by one of the bairagi chelas. These 
— chelas are celibates.”’ ‘ 

‘So there could be no question of primogeniture in such 
cases. Yet I shall refer you to Mahant Ramanooj Das vs. 


` See Thiruvambala Desikar vs. Chinna Pendaram: 40 Mad. 177. 
',, Muthuswamy Aiyar vs. Sreemathanithi: 38 Mad. 250, 
- 5, Basudeo Rey vs. Mahant Jugula Kishore Das: 22 C. W, N, 
841 (P.C,). 
See also 1 Mad, 235 (P. C.); 40 I.C. 276; 8 A.L,J., 286; 42 
I. C. 406. 
' As toclasses of Muths see  Mahant Ramanoo) vs. Mahant Debraj : 


6S, D. R. 328. 


Also Ram Prakash vs. inada 24 C. L. J. 116 (P. C.). 

See also Achyutananda vs. Jagannath: 20 C, W. N; 122 ` 
3 Ram Prakash vs. Ananda: 34 C. L. J. 116 (P. C.) at page 119. 
3 Mahanta Ramanooj gs. Mahanta Debraj: 6'S, D. R, 328, 

“Sammantha Pandara vs. Sellappa: 2 Mad. 175. 

Seealso 11 M, I. A. 405; 11, A, 2095 sad AE L. r neU pee 
i 24C, L,J.116 at p: 120. : eee | 
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Mahant Debraj Doss! where the pundit of the Suddér Dewanny 
Adaulut having been directed to state what was the law of the 
shastra in regard to the appointment of a presiding mahant of 
ea muth his reply was :—‘ Under the circumstances stated in the 
question, the principal chela or pupil is entitled to succeed on 
the death of the presiding mahant of a mouroosi or hereditary 
muth. If the principal pupil be personally unfit to succeed, or, 
be disqualified by any of those causes which, according to the 
shastra, are sufficient for such disqualification, then in that case 
the presiding mahant should, during his life-time, select one 
properly qualified from among his pupils to succeed him. The 
person so selected will succeed.” 

_A principle somewhat analogous to the rule of primogeniture 
is indeed named by the Pundit. These chelas were as it were 
the Mahant’s sons, and the senior chela is his first-born. But 
this is only a superficial analogy and nothing more. 7 
“Similarly you will remember that in Mahomedan law 
there may be impartible Wakf property ; its mutawaliship would 
be impartible, but would not necessarily imply primogenitary 
rule of succession. In fact in religious offices in general, in 
the absence of evidence to the contrary and in cases where the 
office is already hereditary but cannot be enjoyed by several 
heirs in common, there will necessarily be unity of succession. 
But in such cases, in the absence of any evidence to the 
contrary, the succession rule will be supplied by that of lineal 
primogeniture.’ 


1 (1839) 6 S. D. R. 328. 
t Secretary of State for India vs. Syed Ahmed Batcha Sahib. 


CHAPTER XI `“ 


THE HISTORY OF PRIMOGENITURE IN BRITISH 
INDIA (CONTINUED) 


Junior Member’s Rights. 


In sketching out the utilitarian basis of succession, Jeremy 
Bentham points out the three objects which the legislator ought 
to have in view, and names them as (1) provision for the subsis-. 
tence of the rising generation, (2) prevention of disappointment, 
and (3) the. equalization of fortunes. ‘ Man,” says Bentham, 
“is not a solitary being. With a very small number of excep- 
tions, every man has about him acircle of companions, more 
or less extensive, who are united to him by the ties of kindred 
or of marriage, by friendship or by services, and who share 
with bim, in fact, the enjoyment of those goods which in law 
belong to him exclusively. His fortune is commonly the sole 
fund of subsistence on which many others depend. To prevent 
the calamities of which they would be victims, if death in taking 
away their friend took from them at the same time the supplies 
which théy draw from his fortune, it is necessary to know who 
habitually enjoy these supplies, and in what proportions.” This, 
according to Bentham, is the basic consideration which should 
guide the legislator in framing the law of succession. The facts 
mentioned by Bentham are such as would not admit of direct 
proofs. Con8equently to avoid being involved in embarrassing 
procedures and infinite contests, the Jearned jurist recommends 
resort to general presumptions as the only basis upon which to 
base a decision, and ends by leaving to each individual the 
function of supplementing the law and making good its short- 
comings by the exercise of testAmentary power. “It is for 
each proprietor, who can and who ought sto know the particular 
circumstances in which those who depend upon him will be 
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placed : at his death, to correct the imperfections of the law in 
all those cases which it cannot foresee.” Pi : 

Some such considerations might have been in the minds 
of the law-givers of all ages. Rut certainly these could not 
have been the only factors in determining the laws of inheri- 
tance and succession. There are jurists like Rosmini and 
others who are not in agreement with the beliefs and doctrines 
of those who wish to base intestacy on consent, benevolence, 
or the presumption of the will of the deceased. The mere 
sentiment of benevolence is not, according to them, a claim or 
right. The conception ofa presumption of will denies the 
right of the family and is the result of the principle of individual 
caprice, express, tacit or presumed. There have been times 
and countries, when and where all the laws of heredity were 
based on the family or community, the individual being entirely 
absorbed by the collective entity and having completely lost 
his personality. There no form of inheritance save the custo- 
mary and unalterable would be recognised. There was no 
disposing individual and there could have been no will of such 
disposing individual. In sucha system evidently there was 
another determining factor, and the law of succession was 
determined also by the share these successors had in the 
acquisition of the property. The historical development of 
succession is indeed connected with the evolution of property 
and of the family and is much influenced by the religious faith. 
None can deny the connection between inheritance and -ances- 
tor worship in primitive times. It will be beyond our purpose 
here to determine the foundation of inheritance. Tbe right of 
inheritance really refers to social man and notto man in a 
hypothetical state of nature or isolation, and that while intestacy 
is founded on family co-ownership, testacy is founded on indivi- 
dual ownership. 

The principlé of complete itttestacy lies in consanguinity 
or in that ethical organism of the family which shows itself by 


63. 


498 THE LAW OF PRIMOGENITURE 


a community of goods. “The sons, participators in the 
community, did not acquire upon’ the death of the father a new 
tight, but merely obtained greater freedom in the administration 
of the goods.”’? 

_ Whatever be the foundation of inheritance, we may always 
separate three principal types from the almost infinitely varied 
systems of inheritance that have hitherto prevailed in different 
countries at different times. These three types may be named ? 
as (1) the system of testamentary liberty, (2) that of enforced 
conservation, and (3) that of the reserve and of enforced parti- 
tion. In the first system the intent of the owner is absolutely 
unrestrained and the owner is given the right to choose freely 
the system of distribution that suits him. The other two types 
will result from the state intervention in the matter of trans- 
mission of the estate. In such a case the state may either aim 
at preventing partition of the estate and endeavour by various 
means to insure transmission to a single person ; or may prefer 
to divide the estate among a large number of persons rather 
than transmit it integrally. In either case a constraint is put 
upon the intent of the owner, though the action is exercised 
in them in different directions, one encouraging the concentra- 
tion, the other the parcelling of the property. It is needless 
to say that there ry be systems where two or more of these 
types are mixed up.” 

It has been stated above that the type of enforced ‘conser- 
vation ' presupposes a constraint put upon the intent of the 
owner and assumes state intervention in the matter of transmis- 
sion of the estate. It is however conceivable that such a 


d Miraglia, p. 745. 

3 See “Les Transformations droit civil” by Joseph Charmont, 
Continental Legal History Series, Vol. XI, 

3. E. g., the English system which is one of testamentary liberty, 
though it borrows something from the system of enforced conservation, | 
for in certain cases it preserves the right of,the eldest son. 

The Mahomedan system is also a complex one. | 
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constraint might not have been essential for the origin of this 
type. In some cases sat Teast the origin of ahis coħservation 
is ascribable to the frea intent of the owners. *We have noticed 
elsewhere how, in the Hindu law, inheritance, though divisible, 
was seldom divided, and how this non-division gradually gave 
rise to the custom of indivisibility. People felt the utility of 
non-division and gradually a juristic sentiment in favour of such | 
non-division arose. Consistent with this sentiment there were 
those external, constant and general acts of non-division which 
ultimately gave rise to the custom of impartibility. Indeed 
every custom takes its birth in some need felt by the society. 
Satisfaction of such need might have been obtained, in the 
beginning, through some transitory and isolated acts gradually 
giving rise toa general conviction of the necessity of such 
Satisfaction. Every custom is really formed under the influ- 
ence of daily recurring circumstances of social life and is 
preserved by social traditions. It necessarily involves the two 
conceptions of the conviction and the constant and general 
use, the one being the basic principle and the other, an external 
expression. After the acts thus develop into a customary law, 
certainly their observance may thereafter involve constraint put 
upon the individual intent and state interference. 

But what is germane to our present purpose is to see how 
the growth of impartibility would affect the rights of those 
others who, but for this non-division, would have takén some 
interest in the inheritance. It will be pertinent to notice here 
again the texts which go to show how non-division was the 
tendency of the Aryan mind though divisibility wa$ the law. 
We have seen how Manu says : “ety wa q MAT faar’ 
WAANAT: | atli AAGE tok faai aat’ y Similarly Gautama 
enjoins a aq Fanaa faaara i? It should be remembered 
also how in the Mahabharata non-division is repeatedly recom- 
mended. If anywhere in India, tht custom of impartibility did 


4 Mann, IX, °`- ` 3 Gautama, XXXIX, 
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grow froin this originally optional alternatives, sit seems 
reasonable to expect that along with it, the customary right of 
maintainability of the junior memSers shall also develop. In an 
impartible estate of this nature; the junior member would surely 
have a legal right to maintenance. Originally they had the 
option of coming toa division; but they did not take to this 
only as they preferred to be maintained by their elder. 

If coparcenary in an impartible estate is at all thinkable, 
it surely did exist in such cases. In such estates junior mem- 
ber’s right to maintenance would be a real right. The members 
of the family who can claim co-ownership certainly can claim 
maintenance out of it as well. Gradually however the number 
of claimants of this maintenance may be so large as to make it 
extremely burdensome for the owner of the impartible estate 
to meet the demand. Various devices might have been re- 
sorted to, to lighten this burden ; and instead of undertaking this 
unlimited liability portions of the property might have been 
granted to particular branches of the family in exoneration 
of all future claims to such maintenance. But this could 
develop only after the property had become impartible. 

In some cases however impartible estate is in the nature 
of an office ; or it is impartible because originally it was merely 
an office. In such a case the man in office cannot be said 
to be under any legal obligation to maintain all the junior 
members of the family. At least their claim to maintenance 
has no necessary connection with the estate in question, and if 
they are to succeed they must succeed on the strength of their 
relationship with the present holder. They must stand within 
certain degree of nearness in relationship which according to 
their personal law would entitle them to claim maintenance. If 
it is difficult to say whether or not there is coparcenary in an 
impartible estate without a thorough knowledge of its origin 
and history, it is equally difficult to determine the position of 
its junior members without such hjstory. Sometimes office- 
holder’s private property got intermixed with his office as 
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soon as he succeeded in making his office his own property, and 
with the | passing of time it®*Has now becoge very difficult to 
distinguish the two. It may however be safely asserted that in 
every case such confusion has taken place, and the whole has 
in course of time become an impartible estate. It is quite 
probable that in such cases a custom giving the junior members 
right to claim maintenance would also grow side by side, and 
it would perhaps ever be pertinent to enquire into the existence“ 
of such custom in determining the question of maintenance. We 
shall see how our courts of law have approached the question. 

We shall begin with Naragunty vs. Vengama' in which 
Lord Kingsdown observed that “a polliam is inthe nature of a 
Raj. It may belong to an undivided family, but it is not the 
subject of partition ; it can be held by only one member of the 
family at a time who is styled the Polligar, the other members 
of the family being entitled to maintenance or allowance out 
of the estate.” If indeed the Polliam is in the nature of a Raj, 
it has certainly been in the nature of an office at its inception, 
the king having no private property in the Raj. Even though 
kingship be confined to a member of the family to which the 
Raja belongs, it is difficult to see how the Raj belongs to the 
family. As I have pointed out above, these Rajas very early 
succeeded in making these offices their property and sometimes 
even subdivided them amongst their sons and nephews so as 
to create in them a sense of property in the Raj. *Moreover 
the intermixing of the Raj and the property of the Raja also 
helped the development of this sense. 

Similar confusion, perlaps similarly justifiable, is to be 
found in the judgment of Beer Partab Sahee vs. Maharaja 
Rajendar Pertab Shahee.’ Sir J. Colvile observed that the 
Hunsapur estate “ was an impartible Raj and by family custom 
descended on death of each successive Raja to his eldest male 


l gM. I, A. 66. 
2 12M.1.a. 18 (The Hunsapur case). 
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heir according to the rule of primogeniture who took the whole 
subject to, the obtigation of making to ‘the junior members of‘the 
family certain allgwance by way of maihtenance.” In Yanu- 
mula vs. Yanumula * their Lordships observed with reference to | 
grants of portion of the estate: ‘“ These grants by way of 
maintenance are in the ordinary course of what is done by a 
person in the enjoyment of a Raj or impartible estate in favour 

cof the junior members of the family, who but for impartibility 
of the estate would be co-parceners with him.” Perhaps their 
Lordships in the last case meant that there was co-parcenary 
though no right to claim partition. They based the claim to - 
maintenance on family co-ownership. The same learned Judge 
intimated the existence of such rights of maintenance and 
possible rights of succession in the junior members of a joint 
family in the case of a Raj or other impartible estate in Peria 
Sami vs. Periasami.’ 

Let us examine some of the earlier cases and take the case 
of Himmat Sing Beehar Sing vs. Gunpat Sing.’ The facts were 
briefly these: plaintiff Gunpat Sing sued Himmat Sing, the 
Thakur of Garod, to establish his right to receive maintenance, 
alleging that he was the son of the defendant by his wife 
Saheba Rani. Himmat Sing pleaded z¢er alia, that the plaintiff 
was not his son and even if he were he could not by custom 
claim any maintenance. The District Judge held that the 
plaintiff was the lawful son of the defendant by his wife Saheba 
Rani, and that he had a legal claim to be maintained by his 
father and decreed to that effect. On appeal, Westropp, C. J., 
observed ‘‘ we have to consider two objections. It has been 
contended that a son could not sue his father for maintenance. 
And in support of this contention it is argued that a Hindu son 
has an equal share with his father in ancestral property *** and- 
that therefore the plaintiff be left to enforce his rights if he can. 


1 JL A. 333. l A. 61 o 
a a aBHECRo > e 
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by a partition suit. A custom has also been attempted to be set 
up to prove that the plaintiff should be mfintained out of the 
allowance settled on his mother. It has been’ very properly con-. 
sidered on behalf of the defendant that the estate in question is 
impartible, being one to which the law of primogeniture applies, 
and no authority was cited to show that where a son could not 
enforce a partition with his father he was prevented from suing 
the latter for maintenance. We are of opinion that the custom 
has not been proved and that the property being impartible the 
disowned son would have no remedy except a suit for main- 
tenance. We say nothing as to the right of a son to sue for 
maintenance where he might sue for partition.” With regard 
to the latter point however a definite pronouncement had to be 
made by his Lordship sitting with Melvill, J., in special appeal 
No. 394 of 1872 decided on 20th April 1874, wherein it was laid 
down that “amongst the male members of an ordinary Hindu 
undivided family a suit by one co-parcener against the others for 
maintenance would be unsustainable. He would be entitled to 
sue for a share but not for maintenance unless indeed he were 
illegitimate, deformed or idiotic or suffering from, some other 
disabilities to inherit; in which case he would not be partner 
entitled to an equal share with the other members of the family, 
but only a person entitled to maintenance.” 

The next case of some importance which deserves our 
attention here is the case of Ramchandra Sakharamva vs. 
Sakharam Gopalvagh’ which arose in this way. In 1801 the 
Peshwa granted the village Kohiali in Poona District as Saran- 
jam to Gopalballav Vagh who enjoyed it till his death in 1818, 
when the British Government resumed it and granted instead 
a political pension of Rs. 1,200 per annum to his son Sakharam 
during his life and a moiety to the second generation. Plaintiff 
Ramchandra was the son of Sakharam by his first wife and 
claimed maintenance Pene ‘that his father had married a 


1 ' a Bom. 346, 
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second wife and at her instigation turned him out of the house 
without giving him any education or qualifying him for dny 
calling or profession. Defendant Sakharam contended that 
his son being adult was not entitled to separate maintenance 
according to Hindu Law and under Act XXIII of 1871 could 
claim no partition of the pension. 

= ` The Sub-Judge in rejecting the claim said, “If the 
allowance out of which a separate maintenance is claimed is 
impartible then such a suit as a present one will he (Himatsing 
vs. Gunpatsing, 12 B. H. C. R. 94), but if the allowance is part- 
ible then the plaintiff is entitled to sue for share and consequent- 
ly his suit for maintenance would be unsustainable............ The 
plaintiff being subject to none of the disabilities (as noted in 
Hindu Tenets) to inherit, is entitled to sue for partition, if the 
pension is partible, and I think the pension is partible.”’ 

The District Judge upheld this decision saying, “ No 
authority has been shown for the claim of maintenance by 
an atult Hindu son, and in Premchand Pepara vs. Hoolas 
Chand Pepara ' it was held that there was no authority for such 
in Hindu law. The allowance is one in which the son can claim 
a share which he should have done.” 

The plaintiff appealed. In the course of his judgment 
Melvill, J., observed—“ I am unable to concur in the opinion of 
the courts below that pension is partible. A Saranjam is ordi- 
narily impartible, and a pension granted in lieu of it would, I 
think, bë equally impartible ...... As a general rule a Hindu is 
not bound to support a grown-up son (Prem Chand vs, Hoolas 
Chand). Bat in Himatsing vs. Ganpatsing it was held that 
when the family estate is impartible and one to which the law 
of primogeniture applies a son can sue his father for mainte- 
nance. It appears to me that that decision governs the present 
case ......1 would reverse the decrees of the courts below and 


£ 
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allqw the,claim.” Pinhey, J., although he concurred ifi the judg- 
ment delivered by Melvill, J., entertained confiderable doubt on 
the point of law on which the decision of the case depended ; for 
his Lordship observed :—“I have felt great doubts whether it is 
good Hindu Law to say that an adult son in an undivided Hindu 
‘family who is suffering from no disability recognised by that 
law can claim a separate maintenance from his father.” In. 
Premchand vs. Hoolas Chand, Mitter, J., in delivering the Judg- 
ment of the court said—“ We find no authority in Hindu Law to. 
support the position that a father is obliged to support a grown- 
up son. I confess I am inclined to the same opinion. By Hindu 
law the obligations of a father and of a son are not reciprocal, 
e.g., a son under Hindu law is liable for his father’s debts but a 
father is not liable for his son’s debts.” Pinhey, J., observed 
in course of this judgment...“ I think it not at all improbable 
that in some future cases when the point is further considered 
and exhaustively argued, vis., whether in a united Hindu family 
an adult son who is suffering from no disability can sue his 
father for separate maintenance, the authority of Himatsing vs. 
Gunpat Sing will be shaken. And I should certainly be glad to 
see that case over-ruled, for the rule which it lays down appears 
to me subversive of Hindu society and very injudicious.” 

It was certainly a step in advance when the courts pro- 
ceeded to adjudicate on the claims of maiftenance by, persons 
other than the son or daughter of the deceased holder of an 
impartible estate. We may take the case of Nilmony Sing Deo 
vs. Hingoolal Sing Deo! asan appropriate one. There the 
plaintiffs (Hingoolal and another) were two brothers, being the 
sons of the late Sojilal Jugmohon Sing Deo who was third 
brother of the late Raju, and therefore uncle of the present 
Raja (Nilmony Sing Deo), the defendant. Jugmohon had a 
maintenance grant of a pargana yielding an income of Rs. 
15,000 per annum. On his death in 1280 (1873) the defendant 


aoe i |, "LR. 5 Cal. 256. 
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was said ti have withdrawn the grant. and: had refused to make. 

any allowance to the plaintiffs. The deferidant contended ister 
alia that the plaintiff not being'sons, but grandsons of the Raja, 

were entitled to nothing more than what the Raja for the time 
being chose to give them, and that it was at his option to give or to 

withhold any allowance at all. Inthe course of his judgment 

Tottenham, J., observed as follows :—‘‘ The question for decision 
in this suit and which the lower court has decided in the plaintiff's 
favour is whether members of the family other than the son or 
sons of a Raja are of right entitled to such maintenance.*** It 
is undisputed that the eldest son being, by the family custom, 
entitled to the exclusive possession of the Raj all his brothers 
are entitled to be maintained out of the estate, and of course 
they are so entitled during their whole life-time, though the 
Raj may in the meantime devolve upon a new Raja who would 
also have to maintain his own brother as well as those of his 
predecessor. We can find no invariable or certain custom that 
any one below the first generation from the last Raja can claim 
maintenance as of right.” His Lordship dismissed the suit 
with costs. 

Thus we reach a stage when the ordinary law having failed 
to be of any avail to this class of persons custom came to be 
invoked in their favour. For as observed by Lord Dunedin in 
Ramma Rao vs. Raja of Pittapur,’ “ In the absence of special 
custom, the grandsons of a deceased Zemindar are not entitled 
to maintenance out of the impartible estate in the hands of his 
successor. This follows from the fact that in an impartible 
Zemindary there is no coparcenary.... The view taken in the 
Madras court prior to the cases above cited ? that there was 
joint property in an impartible zemindary which only fell short 
of copareenary becayse by custom there was no right to paru: 
“ot OLL, R, 41 Mad, 778 (P.Ċ.). < en a 


-3 LLR 10 All, 272 (Sartaj vs, Deoraj); 26 LA: -83 (Venkata 
vs. Court of Wards); I, L, R..ag Bom, 51. (Bechoo vs. Monkarbyy. | 
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tion is ito longer tenable.. The dich of sons to mamtenance in 
an impartible zemingary has been so often recognised that it is 
not necessary in each.case to prove a custom: There are other 
; Persons entitled to maintenance either by reason of their exclu- 
sion from the possession owing to personal disqualifications, or 
by reason of personal relationship to one of the line of zemin- 
dars, but the latter class does not include grandsons.*** In, 
the present case no special custom had been proved or even 
‘alleged and the claim was not based on personal relationship 
which includes widow, parent, infant child—it does not include 
` grandson.” 7 
It is amply evident that in elie the position of the 
members, other than the holder of an impartible estate, the 
question of the origin of impartibility has always been left out 
of consideration. The only justification for this seems to be 
that after a custom has come into existence our courts of law 
are only concerned with the custom and not with the process 
of its development. Considering the origin of the custom of 
impartibility, it might reasonably have been expected that a 
parallel custom would develop giving all the junior branches a 
claim to maintenance. But if in this respect custom have been 
otherwise, it is not, for the courts of law to rectify it. In one 
respect our courts of law seem to have given an opinion consis- 
tent with the history of the growth of impartibility. They are 
correct when they say that only those can claim maintenance 
who might have claimed partition had the estate been partible. 
You will remember that before Sartaj Kuari’ S case co- 
parcenary in impartible estates was generally assumed ! and 
you will see from the above that the junior members were 
declared to have a right of maintenance apart from any question 
of relationship with the last holder. In Sartaj Kuari vs. 
Deoraj Kuari’ however, such co parocnaty was found inconsistent 


1 Except i in the Tipperah, case. 
“15 LA. 51s10 All. 272; see also the Pittapur case, 26 LA. 63. 
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with the. very nature of ‘the estate, and if any co-ownership 
in the juhior members be impossible, surely these can scarcely 
claim maintenance unless, as we have seen, they are so related 
to the holder as would give .them sucha claim against him 
personally. Exactly this is what we find decided in cases 
coming after Sartaj Kuari’s case. In the second Pittapur case;! 

for example, it was held that apart from. custom and certain 
‘relationship to the holder of an- impartible estate, the junior 
members of: the family ‘have no right to maintenance out of it. 

‘The right to maintenance, so far as founded onor inseparable 
from the right to co-parcenary begins mee co-parcenary - 
begins, and ceases where: co-parcenary ceases.” ‘‘ An impar- 
tible zemindary is the creature of custom and it is of its essence 
that no co-parcenary exists. This being so,: the basis of the 
claim is gone, inasmuch as it is founded on the consideration 
that the plaintiff is a person, who, if the zemindary were not 
impartible, would be entitled as of right to maintenance.” 

«Then again in Vikram Deo vs. Vikram Deo,’ their Lord- 
ships re-iterated the same view that apart from custom and 
certain near relationships to the holder a junior. member would 
have no claim to maintenance. 

But Baijnath. Pershad vs. Tej Bali has again 1 intimated 
the possibility of co-parcenary in impartible estates and has 
sought to limit the operation of Sartaj Kuari’s case and the 
Pittapur case to the question of alienation only and not to suc- 
cession: Logically such a position would give junior members 
again a legal right of maintenance. They. have an ownership 
in the estave, though at present dormant, and that is sufficient 
for-their claim. Lord Dunedin felt this and so in his attempt 
at distinguishing the second Pittapur case he observed: -“ It 
must be remembered that the claim for maintenance as put 

1 Ram Rao zs. Raja of Pittapur : 45 LA: 148. e o | 

23 The Joy Pur case: 24 C, W.N. 226 (P.C. )=31 C.L.J. 91. 

33 C.LJ. 388 (P.C.)=25 C.W.N. 564 (P.C.)=48 LA. 195. 
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forward was made not against the head of the family, to which 
thé claithant was member, “bit against the,donee who on the 
claimant’s own allegatipns was a stranger to the family. It 
obviously could not, therefore, succeed unless it was of the 
nature of a real right. Now it could only be of the nature of a 
real right, no proceedings having taken place before the estate 
got into the hands of the donee, if the maker of the claim had 
before that event been a person who was in some way an actual’ 
‘co-owner of the estate, and any observation which go to the 
question of maintenance apart from the question of real right 
‘may be treated as obiter dicta.’ The decision, therefore, was 
the logical outcome of the decision in the Sartaj Kuari’s case.” 

We shall not multiply examples. If Baijnath Pershad’s 
case have correctly decided that co-parcenary in impartible 
estate does exist, the logical outcome of the decision might have 
been that claim to maintenance is a legal right of the co- 
parceners or the junior members of the family.’ But the case 


1 See judgment of Sir N. R. Chatterjee in Jharia Raj Appeal 
F.A. 194 of 1921 (unreported) Calcutta, where his Lordship referred to 
and reviewed also the following cases :— 
| =42 C.L,J. 280. | 

Where maintenance claim upheld :~ 

(i) Udayar Palayam case ; 24 Mad. 562 on appeal 28 Mad. 508 (P.C. , 

(ii) Himmat Singh vs. Ganapat Singh: 12 Bom. H.C.R, 94. 

(iii) Ram Chandra vs. Sakhram ; 2 Bom. 346. è 
Claim to maintenance under custom :— » i 
(i) Baijnath vs. Tej Bali: 45 LA. 148. 
(ii) Yarlagadda vs. Yarlagadga : 27 LA. 151 (157). 
(iii) 5 Cal. 259. 
(iv) Rao Kishore Singh vs. Gahanbai: 24 C.W.N. 601 (P.C.). 
(v) Pratap Chandra Deo Dhabal vs. Jagadish Chandra Dhabal : 40 
C.L.J. 331. 

Receiving maintenance how far proofs of jointness :— 

(i) Mohesh Chandra Dhal vs.eSatrughan Dhal: 29 Cal. 343=29 
LA. 62, ’ 
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‘has been, understood as not deciding | any such thing: : The 
Judicial Committee by its full ‘board cdecision in Sii Pratap 
Chandra Deo Dhabal Deb vs. Raja. Jagadish Chandra Deo 
Dhabal Deb' declared that there is nq’ co-parcenary in an 
impartible estate and that what Baijnath Pershad’s case decided 
was not that there was any co-parcenary in the correct sense of 
the term in an impartible estate, but that’in finding out the 
‘successor of the present holder the rule will be to assume as if 
the ‘property were a co- -parcenary — of an — 
Mitakshara family. - 7 

- From what has been said about the cases: on “junior 
members’ right it is amply clear that our courts of law havè not 
always approached the question from the right point.. In. order 
to correctly appreciate such rights it is absolutely necessary 
to find out the nature of the impartible estate itself, to examine 
whether it is impartible because originally it was an office, or 
whether it has become impartible by custom ‘though originally 
a partible property. These enquiries are indeed always perti- 
nent in such cases, and it is really unfortunate that these have 
never been considered. No doubt if the rules determining the 
claims of junior members can be said to have been well-recog- 
nised, it does not signify much what the reasons for them are ; 
and a searching for reasons for these rules may then appear 
useless to a practical lawyer. But law in this respect can 
hardly bé said to be “ well-recognized rules which have existed 
from time immemorial,” and even Lord Esher? would not have 


.  (t2) Harapal Singh vs. Lokhraj Kunwar : 30 All. 406. 
= On appeal 39 IA. ro (Thakurani Lokhraj Kunwar vs, Thakur 
| Harapal). 
. (iii) Protap Ch. vs. Jagadish Ch. : 40 C.L.J. 331. 
(iv) Tara Kumari vs. Chatirbhuj : 42 LA. 192. 
(v) Rameswar Baksh vs. Arjun Singh: 28 LA. 1=23 All, 194. 
(vf)»Beni Prosad Keeri vs. Dinanath Roy : -26 LA. aoa) Cal 396. 
5 46 C.LJ. 136 (P.C.). | ° 
? Lord Esher in “ Mexborough vs. Whitley Council, WL, R. (1897) 
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found falt x with any searching f for reasons in these cases. The 
law as it is has no? doubt at all times seented a vast enough 
task, for mastery ande for practice, without’ any speculation 
upon its ultimate foundations and horizons ; yet one cannot but 
commend the attitude that demands that every existing thing be 
explained by some reason for its existence. Even if this serves 
no other purpose it would at least gratify the noble instinct of , 
scientific curiosity to understand why we maintain what now is. 


2 Q. B. 115, remarked: “ There has been a great searching for reasons 
for these rules; But it does not signify what the reasons for them are, 
if they are well-recognized ı rules which have existed from time immemo- 
rial.” 
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